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Court of Appeals of the District of Columbia 


Xo. 4793. 

BAin'LP:sviLLK Zinc Company, i\ Corporation, Appellant, 

vs. 

Interstate CoM^^ERCE Commission. 


a Sipirome Court of tin* District of Colninhia. 

At Law. 


Xo. 74273. 


Bartlesville Zinc C'ompany, a Cor])oration, Petitioner, 


vs. 


Interstate Commerce Commission, Defendant. 

r nit El) States of America, 

District (ff Cotumhia, ss: 

Be it reineinbered, That in the Su])renie Court of the Dis¬ 
trict of Columbia, at the City of Wasliin^ton, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings liad, in the above-entitled 
cause to wit: 


l--4793a 
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BARTLESVILLE 7INC COMPANY VS. 


1 Petition for Writ of Mandamus. 

Filed November 5, 1927. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 74273. 

Bartlesville Zinc Company, a Corporation, Petitioner, 

vs. 

Interstate Commerce Commission, Defendant. 

To the Honorable Judi^es of the Supreme Court of the Dis¬ 
trict of Columbia: 

Your petitioner, Bartlesville Zinc Company, respectfully 
shows: 

1. That it is a corporation, organized under the laws of 
the State of New York and licensed to do business in the 
State of Oklahoma, and as such is engaged in the manu¬ 
facture of zinc at Blackwell, Kav Countv, State of Okla- 
home; 

2. That the defendant. Interstate Commerce Commission, 
is an administrative tribunal, created by acts of Congress, 
authorized and empowered to administer the Interstate 
Commerce Act and the Federal (^ontrol Act and charged 
with the duty of executing and enforcing the provisions of 
those statutes; 

3. That on May 7, 1920, the petitioner tiled with the de¬ 
fendant, Interstate Commerce Commission, a formal com¬ 
plaint against the Director General of Railroads, As 

2 Agent, for the purpose of the recovery of certain de¬ 
murrage charges paid by it and which were illegally 

assessed against it by the Director General of Railroads 
during the period of Federal Control, to which, from Janu¬ 
ary to August, 1918, both inclusive, on numerous carloads 
of ore, coal and other commodities consigned to the pe¬ 
titioner at his plant located at Blackwell, Kay County, State 
of Oklahoma; and which demurrage charges were illegally 
assessed because of the absence of written notice in viola¬ 
tion of the carrier’s applicable demurrage tariff, which pro¬ 
vided in part as follows: 
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‘‘Rule 5—Placing' Cars for Unloading. 

“Section A. When delivery of cars consigned or ordered 
to any other than ]>ul)lic delivery tracks or to industrial in¬ 
terchange tracks cannot be made on account of the act or 
neglect of the consignee, or the inability of the consignee 
to receive, deliverv will be considered to hav’o been made 
when the cars were tendered. The carrier’s agent must 
send or give the consignee written notice of all cars he has 
been unable to deliver because of the condition of the pri¬ 
vate or interchange tracks, or because of other conditions 
attributable to consignee. This will be considered construc¬ 
tive placement.” 

That thereafter, to-wit, on October 23, 1922, the defend¬ 
ant, Interstate (’ommerce (’ommission, filed its report and 
rendered its decision in the said cause and ordered the com¬ 
plaint dismissed n])on the ground that the said demurrage 
charges attacked having been assessed substantially in com¬ 
pliance with the provisions of the applicable tariff, they 
were legally applicable and were not unlawful. (Bartles¬ 
ville Zinc Companv vs. Director General, As Agent, No. 
11468, 74 I. C. C. Rep. 26.) 

4. That the Commission’s findings of ultimate facts, as 
set forth in its report in 74 I. C. C. Ke]i. 26, et seq., are 

taken by the ])etitioner as true and are i-es adjudicata 
3 and as such ai’c binding upon the petitioner and the 
defendants. 

That the decision of the Commission in dismissing the 
petitioner’s complaint was based upon an interpretation of 
law by the Commission which was contrary to a later con¬ 
struction of the same ])roposition of law by the United 
States Supreme Court and subsequently so recognized and 
api)lied by the Commission. 

That the petitioner hereby seeks to compel the defendant, 
Interstate Commerce Commission, to enter such order in 
compliance with its duty as will afford the petitioner the 
relief to which it is entitled under the law. 

5. That the gravamen of this action is the failure and re¬ 
fusal of the defendant, Interstate Commerce Commission, 
to enter a final valid order, pursuant to its findings of ulti¬ 
mate facts and in accordance with the law applicable there¬ 
to, as will authorize a refund to the petitioner of the amount 
of overcharges paid by it. 
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f). Tliat H'riiicH )ioficcs of the carrier’s inability to de¬ 
liver the cars in question because of conditions attribut¬ 
able to tlic cousie^uoc (petitioner) were not sent or given 
to it, as provided l)y the applicable tariff. 

That th(‘ (’oininissioii found as follows: 


“Xo (‘vidence was offered that the demurrage charges 
assessed were unreasonable in and of themselves, and the 
s(tlr question is whether theif were applicable under the 
prfu'isious <tf the f/oreruiuff tariff. It is clear that under 
the conditions surrounding the switching of cars from 
tracks 1 and 2 to unloading points within the plant there 
was an arrangement mutually recognized^ whereby indi¬ 
vidual cars were placed at particular unloading points 
under the direction and control of complainant’s 
4 yard foreman or his assistant; and that the deten¬ 
tion of the cars on tracks 1 and 2 was attributable 
to coni])lainant. As before stated, due notice of arrix'al 
was promptly given; and, in addition, complainant had ac¬ 
tual aeknowledqe at all times bv dailv check and written 
record of the ])lacement and detention on tracks 1 and 2 
of shipments consigned to it." (74 1. (\ ('. Ke]). 2(), 29.) 

That the (’ommission furth(‘r held as follows: 


“'rile demurrage charges were assessed in substantial 
compliance with the provisions of the applicable tariffs.” 
(74 1. Rep. 2a :i().) 


'Phat th(‘ (’ommission accepted the conduct of the par- 
lies as conslilnting a substantial compliance with the pub¬ 
lished tariff in litni of tin* nritten mdice specifically re- 
(juired from tin* carri(*r by such tariff. 


7. That all of the cars in (luestion were consigned to the 
p(‘titioner to its private tracks within its ])lant enclosure 
and not to puhlic-delivery tracks or to industrial inter¬ 
change tracks; and, that there was no constructive place¬ 
ment, so as to permit the accrual of demurrage charges 
within the meaning of Rule a. Section A of the applicable 
tariff, hereinbefore set forth, in the absence of the required 
written notice. 

That the following findings of ultimate facts made by the 
(’ommission in its report are to the effect that all of the 
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cars ill question were coasigiied to the petitioner’s private 
tracks ivithin its plant enclosure^ and not to public-delivery 
tracks or to industrial interchange tracks: 

“(’oraplainant owns and niaintains within its plant en¬ 
closure at Blackwell a system of tracks connecting with the 
rails of the Atchison, Topeka and Santa Fe, hereinafter 
called the Santa Fe, at a ])oint on the latter’s right of way 
which adjoins the southwestern corner of the enclosure. In 
addition to its main-line track the Santa Fe owns and main¬ 
tains adjacent to the enclosure two sidings, hereinafter 
called tracks 1 and 2, approximately 3,000 and 2,000 
5 feet in length, respectively. There are not other in¬ 
dustries in the vicinity of the plant, and the evidence 
shows that tracks 1 and 2 were constructed to afford addi¬ 
tional storage space for loaded and empty cars and to facili¬ 
tate their handling to and from the plant. (]). 26) Cars 
were at no time unloaded while upon those tracks and it 
appears that they were never intended to be used for that 
purpose. The Santa Fe is the only carrier serving the com¬ 
plainant’s })lant. The St. Louis-San Francisco also reaches 
Blackwell, hut shipments for complainant over that road 

are switclied bv the Santa Fe from the Blackwell vards to 

^ * 

the j)lant, a distance of about 1 mile. Delivery at the plant 
is made without any charge in addition to the line-haul 
rates. * * * Upon arrival of each shipment at the Black- 
well vards written notice identifving the car hv initials and 
number, ])oint of origin and contents, was promptly given 
com])lainant. Without furtluo* notice the cars were moved 
to the plant, by either line-haul or switching engine of the 
Santa Fe, and generally wen* placed on tracks 1 or 2. 
After being there held for varying periods, they were re¬ 
moved under circumstances liereinafter described, to un¬ 
loading points within the ])laiit. * * * (p. 27) Since 191t> 
the Santa P^e has maintained a switching engine and crew 
at complainant’s plant with instructions to perform what¬ 
ever switching service complainant requested. The crews 
assigned to the plant during the greater part of the time 
were familiar with its requirements and switched cars be¬ 
tween tracks 1 and 2 and the plant without detailed instruc¬ 
tions except when requested to spot particular cars. If the 
crews did not know where particular cars should be placed. 
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they o])taine(l instructions from (•( mplainant’s yard fore¬ 
man or his assistant, (p. 29) • • • There were certain 

established points of unloadini^ within the plant for the var¬ 
ious commodities received. ' • * The actual capacity of 
the plant tracks exce(‘d somewhat that of tracks 1 and 2. As 
a general rule, no cars were placed on these tracks exce])t 
at the established ])oints of unloadin.ir; and such s])ottin.u: 
was in accordance with complainant’s instructions (p. 29). 

8. That in the subso<iuent decision of the C’ommission in 
the case of (’ampbell (’oustruction Company vs. LaCrosse 
& Southeastern Ky. Co., 9') 1. (’. C. Hep. t)(),‘C 605, decided 
by tlie full Commission on .January 6, 1925, the Commis¬ 
sion in holding that demurrage charges assessed on cer¬ 
tain carload shipments were inapplicable because of lack 
of irrittru notice as provided by tariff and awarding 
() reparation, said: 


“We have heretofore found that demurrage charges as¬ 
sessed under similar eircumstances were applicable and 
were not uidawful. Bartlesville Zinc Co. v. Director Gen¬ 
eral, 74 I. C. C. 26; International Paper Co. v. Director 
General, 74 I. C. .34. 

“But we view the doctrine of Davis v. Henderson, 266 
r. S. !t2, deeid(‘d October 27, 1!>24, as controlling.” 


That in support of its conclusion, the Commission quoted 
the following excer])t from the opinion of the United States 
Siqn-eme (’ourt in Davis v. Henderson, supra, (45 Sup. Ct. 
Bep. 24, 69 L. Hd. 182): 

“I’here is no claim that the rul(‘ recjuiring written notice 
is void, 'riie contention is that the rule was waived. It 
could not be. The transportation service to be performed 
was that of common carrier under ])ublished tariff. The 
rule was a part of the tariff.” (Citing, among other cases, 
Davis V. Cornwell, 264 U. S. 560, 68 L. p]d. 848, 44 Sup. Ct. 
Rep. 410.) 


9. That in the case of Milne Lumber Company vs. Mich¬ 
igan Central Rd. Co. et al., 118 T. C. C. Rep. 180, decided 
by the Commission on November 27, 1926, it was held that 
it was immaterial whether the complainant received notice 
oihenvise that the shipment was unclaimed, for the tariff 
requirement tliat the consignor be advised by wire could not 
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be waived, such notice being a prerequisite to the accrual 
of the demurragCy and cited Davis vs. Henderson, supra, 
and Campbell Construction Company vs. L. C. & S. Ry. Co. 
supra. 

That in the case of Western Bridge & Construction Com¬ 
pany vs. St. Louis-S. F. Ry. Co. et al., 118 I. C. C. Rep. 
607, 609, decided by the Commission on Xovember 29, 1926, 
the Commission held as follows: 


“Actual notice, however, is not a ‘substantial compli¬ 
ance’ * * * with a rule requiring written notice.” 
7 (Citing Campbell Construction Company vs. L. C. 
& S. Ry. Co. supra, and Davis vs. Henderson, supra.) 


10. That on October 23, 1922, Division Three of the Com¬ 
mission, composed of Commissioners Hall, Eastman and 
Campbell, filed its reports and rendered its decisions, in 
the cases of Bartlesville Zinc Co. vs. Director General, As 
Agent, (74 I. C. C. Rep. 26), the case at bar, and Baltimore 
Trust Co. vs. Director General, As Agent, (74 1. C. C. Rep. 
22). The facts and issues involved in both cases were sub¬ 
stantially identical and involved the construction of the 
same tarilf provision, viz.. Rule 5, Section A of the carrier’s 
demurrage tarilf hereinbefore set forth. In the Bartlesville 
Zinc Company Case, recovery of the demurrage overcharge 
was denied. In the Baltimore Trust Comi)any Case, recov¬ 
ery of such demurrage overcharge was allowed. The ac¬ 
tion of the Commission with respect to the rights of the 
Bartlesville Zinc Company was an unjust discrimination 
against the petitioner, in violation of the provisions of the 
Interstate Commerce Act. 

That the rule of law governing these cases, as subse¬ 
quently enunciated by the United States Supreme Court and 
applied by the entire Commission, was stated by Mr. Com¬ 
missioner Hall in the case at bar in his dissenting opinion 
therein (Bartlesville Zinc Co. Case, supra) and in his quali¬ 
fied concurrence in the Baltimore Trust Co. Case, supra. 

That in the case at bar, (Bartlesville Zinc Co. supra,) 
Mr. Commissioner Hall dissenting, stated in part as fol¬ 
lows: 
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Written notice of inability to deliver because of condi¬ 
tions attributable to the consignee were not sent or given 
to the consignee, as provided by the applicable tariff. 
8 It follows that there was no constructive delivery or 
placement, for the reasons set forth in my concurring 
expression in Baltimore Trust Co., vs. Director General, 74 
I. C. C. 22. Demurrage was illegally assessed and repara¬ 
tion should be awarded.’’ 

That in the case of Baltimore Trust Company, supra, Mr. 
Commissioner Hall, in his qualified concurrence, stated as 
follows: 

“Transportation includes delivery and is not completed 
without it. A carload shipment is not actually delivered 
unless the car is placed wliere it can be unloaded or on 
tracks from which the consignee customarily takes cars with 
its own power to points of unloading. Actual delivery is 
a prerequisite to the accrual of demurrage unless, for a 
lawful reason named in the delivering carrier’s tariff, actual 
delivery cannot be made. Constructive delivery or place¬ 
ment may then take its place, but not unless all the acts 
specitied in the tariff as the elements of constructive place¬ 
ment have been performd. The burden is upon the carrier 
to affirmatively show that these acts have been performed. 
Where notice in ivriting to the consignee is one of the acts 
specified and, as here, no alternative is provided, notice m 
ivriting must be given or the free time does not begin to 
run. Notice given or acquired in some other manner is not 
sufficient. For one thing it is not as readily susceptible of 
proof. Any doctrine of equivalence tends to laxity of prac¬ 
tice with all its train of opportunities for preferential treat¬ 
ment. The carriers made their tariff rules with respect to 
constructive placement for their own benefit and conven¬ 
ience and should be held to strict compliance as a prerequi¬ 
site to collecting demurrage on cars not in fact delivered. 

Written notices of constructive placement of these cars 
were not sent or given complainants, as required by the ap¬ 
plicable tariff. Accordingly, the demurrage charges were 
illegally assessed and complainants are entitled to repara¬ 
tion.” 
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11. That subsequent to the rendition of the decision by 
the Commission in the case at bar, the petitioner filed with 
the defendant, Interstate Commerce Commission, various 
applications for the entry of an order by the Commission 
awarding to the petitioner the reparation prayed for in its 
complaint and to which it was entitled, all of which ap¬ 
plications were denied. 

9 That finally, on or about May 7, 1927, the peti¬ 

tioner filed with the defendant. Interstate Commerce 
Commission, a formal demand for the entry of a valid order 
awarding to the petitioner the reparation to which it is en¬ 
titled under the law, a copy of which demand is attached 
hereto and made a part hereof and marked “Exhibit A”. 

That thereafter, on June 13, 1927, the defendant. Inter¬ 
state Commerce Commission, refused the petitioner’s de¬ 
mand and entered an order accordingly, a copy of which is 
hereto attached and made a part hereof and marked “Ex¬ 
hibit B”. 


12. That although the question of law involved in the 
Commissioner’s original decision in the case at bar may 
have been reviewable in a writ of error proceeding, yet, the 
Commission’s subsequent admission of record of its error 
of law as stated by it in the Campbell Construction Com¬ 
pany Case, supra, and its application of the correct rule 
of law in other cases, (Milne Lumber Company case, supra; 
and Western Bridge & Construction Company Case, supra) 
rendered the question a moot one; and that, therefore, a 
writ of error proceeding at this time would be inadequate 
and necessitates petitioner seeking relief by way of man¬ 
damus. 

That inasmuch as the wrongful action of the defendant. 
Interstate Commerce Commission, in refusing the demand 
of the petitioner that it be granted the relief to which it is 
entitled under the law cannot be reviewed in a writ of error 
proceeding, and that, inasmuch as there is no other ex¬ 
pedient and adequate remedy available to the petitioner in 
the enforcement of its rights, the petitioner hereby seeks 
relief through the office of this Honorable Court by 
10 way of mandamus. 

13. That the amount of the petitioner’s damage 
which it has sustained by reason of the unlawful assessment 

2”^793(i 
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against It and payment by it of the overcharges, aforesaid, 
is the sum of to-wit, tifty thousand ($50,000.00) dollars, 
with interest, and for which amount it is entitled to an 
award of reparation by the defendant, Interstate Commerce 
(’ommission. 

14. Wherefore, the petitioner prays a writ of mandamus 
directed to the defendant. Interstate Commerce Commis¬ 
sion, commanding it forthwith to perfonn its ministerial 
duty in accordance with the provisions of the Interstate 
Commerce Act and to enter or cause to be entered in the 
said cause an order awarding reparation to the petitioner 
as prayed for in its complaint tiled therein, and to take 
such other action as by law required, in order to ascertain 
the amount of damages the petitioner is entitled to by way 
of reparation for the overcharge assessed against and paid 
by it, and to make such other or further order or orders in 
the i)remises as justice may require. 

And vour petitioner will ever prav, etc. 

BARTLESVILLE ZINC COMPANY, 
By HARRY C. BARNES, 

Its Attornrif-in-Fact. 

L. HAROLD SOTHORON, 

Attonieij for Petitioner. 

ALAN C. McILVAINE, Esq., 

Of Counsel. 

11 State of Illinois, 

County of Cook, ss: 

Harry C. Barnes, ])eing first duly sworn on oath, deposes 
and says, that he is the agent and attorney of the Bartles¬ 
ville Zinc Company, the petitioner in the above-entitled 
cause; that he has read the foregoing petition by him sub¬ 
scribed and that the several matters and things in the said 
petition contained are true, to the best of his knowledge, 
information and belief. 

HARRY C. BARNES. 

Subscribed and sworn to before me, a Notary Public 
within and for the County of Cook and State of Illinois, this 
twenty-fourth day of October, A. D. 1927. 

fxoTAi;iAL SEAL.] ALAN C. McILVAINE, 

Notary Public. 

My Commission expires on July 7th, 1930. 
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12 (Exhibit “A”.) 

Before the Interstate Commerce Commission. 

No. 11,468. 

Bartlesville Zinc Company 


vs. 

Director General, As Agent. 

Pvtilion for Uchear'nig and Reargunient. 

Ilarrv C. Barnes, Attornev for Petitioner. Ill West 
Jackson Boulevard, Chicago, Illinois. 

Alan C. Mcllvaine, of Counsel. 

Dated at Chicago, Illinois, May 7, 1927. 

13 Before the Interstate Commerce Commission. 

No. 11,468. 

Bartlesville Zinc Company 


vs. 

Director General, As Agent. 


Petition for Rehearing and Reargument, 

Comes now the complainant in the above-entitled pro¬ 
ceeding and respectfully petitions the C^)mmission to grant 
a rehearing and re-arguinent therein, and in support of 
such petition respectfully shows: 


I. This application is confined to a review of the question 
iif law involved in the Comniissioirs decision herein and 
does not seek to reo])en the case on the facts. The Com¬ 
mission’s findings of nltimate facts, as set forth in its re¬ 
port in 74 I. C. C. Pep., pp. 26, et seq.. are taken as true. 
The decision of the Commission in dismissing the com¬ 
plaint was based upon an interpretation of law which was 
contrary to a later construction of the same ])roposition by 
the United States Supreme Court and subsequently so rec- 
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ognized and applied by the Commission. This application, 
therefore, seeks a reversal and modification of the 
14 order of the Commission by reason of holdings of 
law whieli have arisen since the hearing, the matters 
relied upon by the petitioner being fully set forth herein. 

II. The complaint was ordered dismissed upon the ground 
that the demurrage charges attacked were legally appli¬ 
cable. 

The published tariff of the defendant, under which these 
demurrage charges were assessed, contained the follo\\ung 
provision: 


Rule 5.—Placing Cars for Unloading. 

Section A. AVhen deliverv of cars consigned or ordered 
to any other tlian public-delivery tracks or to industrial in¬ 
terchange tracks cannot be made on account of the act or 
neglect of the consignee, or the inability of the consignee 
to receive, deliverv will be considered to have been made 
when the cars were tendered. The carrier's agent must 
send or give the consignee writ feu notice of all cars he has 
been unable to deliver because of the condition of the pri¬ 
vate or interchange tracks, or because of oth(‘r conditions 
attributable to consignee. This will be considered construc¬ 
tive })lacement.” 

Written notice of the carrier’s inabilitv to deliver cars 
because of conditions attributable to consignee was not sent 
or (jiven to the consignee, as ])rovided by the api)licable 
tariff. However, the Commission found: 

“No evidence was otTered that the demurrage charges 
assessed were unreasonable in and of th(‘msclv(‘s, 
15 and the sole (inestio}i is u'hether thrif were applic¬ 
able under the provisions of the (joverninp tariff. 
It is clear that under the conditions surrounding the switcli- 
ing of cars from tracks 1 and 2 to unloading points within 
the ])lant there was an arrangement. mutually reco<fnizcd, 
whereby individual cars were placed at particular unload¬ 
ing ])oints under the direction aiul control of the com- 
])lainant’s yard foreman or his assistant; and that the de¬ 
tention of the cars on tracks 1 and 2 was attributable to com¬ 
plainant. As before stated, duo notice of arrival was 
promptly given; and, in addition, complainant had actual 
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knowledge at all times l>v dailv check and written record 
of the placement and detention on tracks 1 and 2 of ship¬ 
ments consigned to it.” 

The Commission held as follows: 


“The demurrage charges were assessed in substantial 
compliance with the i)rovisions of the applicable tariffs.” 

It is evident that the (Commission accepted the conduct 
of the parties as constituting a suJ)sta}ifial compliance with 
the ])ublished tariff in lieu of the written notice s])ecitically 
required by such tariff. This tariff ])rovision could not be 
waived by custom, mutual arrangement or agreement, nor 
could the conduct of the parties operate as an estoppel. 

The correct rule of law governing this case, as subse- 
(]uently enunciated by the United States Supreme Court 
and this (Commission, is well set forth in the dissenting 
opinion of Mr. (Commisioner Hall in this case (74 I. C. C. 

]?e]). 2(), 30), and also the concurring ex])ression of 
It) that gentleman in the case* of Baltimore Trust Com- 
pa)ii/, ('te., V. Directin' (iern'raf, as Agent (74 I. (c. C. 
Kep. 22, 24), and in addition thereto liis dissemting opinion 
in the case of 1 nternational Paper Com pang v. Director 
(ieneraty as Agent (74 1. (c. (c. He]). 34, 38). 

in. In Baltimore Trust Companij, etc., v. Director Gen¬ 
eral ^ as Agoit (74 I. (f (c. He]). 22), which involved issues 
and facts substantially identical with the instant case, ex- 
ce])t that the (Commission found that th(‘re was no arrenge- 
meiit, mutually recognized, when'by the tender of cars at 
the ])lant and th(‘ exhibition to tlu‘ ])lant's yardmaster of 
cards describing the shipments were regarded as substan¬ 
tial com])liaiice with the tai’iff ])rovisions resj)ecting writ¬ 
ten notice of constructive ])lacem(‘nt, the (Commission held 
that the demurrage charges assailed were illegal and 
awarded re])aration. 

Mr. (k>mmisioner Hall, in a concurring o])inion, concur¬ 
red in the finding of the majority but not with all that was 
said in suj)])ort of it. He said: 

“Transportation includes delivery and is not completed 
without it. A carload shi])ment is not actually delivered un¬ 
less the car is placed where it can ])e unloaded or on tracks 
from which the consignee customarily takes cars with its 
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own power to points of ullloaclillt,^ Actual delivery is a 
prerequisite to the accrued of demurrage unless, for a law¬ 
ful reason named in the delivering carrier’s tariff, actual 
delivery cannot be made. Constructive delivery or 

17 placement may then take its place, but not unless all 
the acts specitied in the tariff as the elements of con¬ 
structive ))lacemeiit have been ])erfonncd. The burden is 
upon the carrier to aflirmatively show that these acts have 
been performed. Where notice in writinrj to the consignee 
is one of the acts specified and, as here, no alternative is 
provided, notice in u riiinq must be given or the free time 
does not begin to run. Notice given or acquired in some 
other manner is not sufficient. For one thing, it is not as 
readily susceptible of ])roof. Any doctrine of ecpiivalence 
tends to laxity of practice with all its train of o])portunities 
for ])referential treatment. The carriers made their tariff 
rules with respect to constructive placement for their own 
benefit and convenience, and should bo held to strict com¬ 
pliance as a })re-quisite to collecting demurraire on cars 
not in fact delivered. 

Written notices of constructive placement of these cars 
were not sent or given complainants, as required by the 
applicable tariff. Accordingly, the demurrage charges were 
illegally assessed and complainants are entitled to re]).ara- 
tion.” ‘ 

In 1 ntvrnatianal Paprr Companif v. Directin' General^ as 
Agent (74 I. (’. (’. Ke]). .‘U), demurrage assessed on 44 cars 
was held legally assessable for the reason that the complain¬ 
ant at all times had actual natii'c of the constructive placc*- 
ment of tlie cars in (piestion, and it ac(piiesced in the ab¬ 
sence of written notice. 

Mr. Fommisioner Hall, dissenting in part, said: 

“They were not constructively placed or delivered. Writ¬ 
ten notices of inability to deliver lH‘caus(‘ of conditions at¬ 
tributable to the consign(‘e were not sent or givtui 

18 to the consignee, as provided by the a])plicable tariff, 
and, for reasons stated in my concurring expression 

in Baltimore Trust Co. v. Director General, 74, I. C. (\ 22, 
such written notice was essential to accrual of defendant’s 
right to collect demurrage. 
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Demurrage was illegally assessed on these 44 cars prior 
to the dates on which the free time would have expired if 
computed from the first 7 a. m. after dates of actual place¬ 
ment, and complainant is entitled to refund of the money 
which has been taken from it without right.” 

It will be noted that in the Baltimore Trust Company 
case, supra, the instant case of Bartlesville Zinc Company 
and the International Paper Company case, supra, the deci¬ 
sions were all rendered on the same day, to-wit, October 23, 
1922, and by Division Three of the Ck^mmission, composed 
of Oommissioners Hall, Eastman and Cam])bell. 

IV. The controlling decision of the United States Su¬ 
preme (V)nrt on the subject in (piestion is found in the case 
of Davis V. Henderson, 2r)() U. S. 92, 45 Sup. Ct. Rep. 24, 
69 L. Ed. 182, which was decided on October 27, 1924. Mr. 
Justice Brandeis delivered the opinion of the court and 
said: 


There is no claim that the rule requiring written notice 
is void. The contention is that the rule was waived. It 
conld not be. The transportation service to be ])erformcd 
was that of common carirer under published tarilT. 
19 The rule was a part of the tariif.” ((hting, among 
other cases, Davis v. Cornu'cll, 264 U. S. 560, 68 L. 
Ed. 848, 44 Sup. Ct. Rep. 410.) 


V. In the case of Camphell Construction Company v. La 
Crosse J’ Southeastern By. Co., 95 I. C. (\ R(‘])., 603, 605, 
decided bv the full Commission on Januarv 6,1925, the Com- 
mission in holding that demurrage charges on certain car¬ 
load shipments were ina])plicable because of lack of writ¬ 
ten notice as provided by tariff and awarding reparation, 
said: 


“We have heretofore found that demurrage charges as¬ 
sessed under similar circumstances were applicable and 
were not unlawful. Bartlesville Zinc Co. v. Director Gen¬ 
eral, 74, I. C. C. 26; International Paper Co. v. Director 
General, 74 1. C. C., 34. 

But we view the doctrine of Davis v. Henderson, 266 U. 
S. 92, decided October 27, 1924, as controlling.” 

In support of its conclusion, the Commission quotes the 
following excerpt from the opinion of the court; 
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There is no claim tliat the rule requiring written notice 
is void. The contention is that the rule was waived. It 
could not he. The transportation service to be performed 
was that of common carrier under ])ublished tarilT. The 
rule was a part of the tariff.” 

VI. In Mihie Lunihcr ('(nnpani/ v. Michigan Central Rd. 
Co. ei al., 118 1. C. (’. K(*p. 180, decided by the Commission 

on Xoveml)er ‘J7, li)2(), it was held that it was imma- 
20 terial whether the com])lainant received notice other¬ 
wise that the slii])ment was unclaimed, for the tarilY 
requirement that consignor be advised by wire could not 
be waived, such notice b(*ing a ])rere(piisite to the accrual 
of the demurrages and cited Dari.^ v. Uendersini, supra, 
and Camphell Ctnisf rucfitni ('tnupanif v. L. (\ ({' S. Rp. Co., 
supra. 

VII. In irc.s7ern Rr’idfp- (f Ctntsfrurfion Compaup v. St. 
Louis-S. F. Rp. Co., et at., 118 I. C. C. Rep. 607, 609, the 
Commission stated: 


“Actual notice, howt‘ver, is not a ‘substantial compliance’ 
* • • with a rule recpiiring writtmi notice. (Citing, 

Camphell Con.^truction Co., supra, and Davis v. Hender¬ 
son, supra.) ” 


VIII. Assuming that llu‘ Commission’s order of dissmis- 
sal of October 2.3, 1922, was erroneous in view of the sub- 
seepient decision of the Cinted States Su])r(‘nu‘ (\)nrt in 
the case of Davis v. Henderson, siipra, and the decision of 
the Commission in the case of i'amphell ('oustruction ('om- 
panp V. La ('ntssc d' Sioifheastern Rp. Co., supra, and tin* 
other authorities herein cited, it necessarilv follows that 
there has been no final valid order issued in this case and 
that, therefore, the (’ommission still retains jurisdiction of 
this proceeding with ])ower to reo])en the same and to 
render a decision in accordance with the law. 

21 AVherefore, petitioner ])rays that a rehearing and 
reargument be granted in the above-entitled case and 
that the Commission find that the demurrage charges were 
unlawfully assessed in violation of the applicable pub- 
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lished tariff and that an order be entered granting the 
complainant the relief prayed for in its complaint hereto¬ 
fore filed herein. 

Dated at Chicago, Illinois, May 7, 1927. 

HARRY. C. BARNES, 
Attorney for Petitioner, 

111 West Jackson Boulevard, Chicago, Illinois. 

ALAN C. McILVAINE, 

Of Counsel, 

22 (Exhibit “B.’’) 

Order. 

At a General Session of the Interstate Commerce Com¬ 
mission, Held at Its Office, in Washington, D. C., on the 
13th Day of June, A. D. 1927. 

No. 11468. 

Bartlesville Zinc Company 


V. 

Director General, as Agent. 

Upon consideration of the record in this proceeding and 
of complainant’s third petition for rehearing, re-argument 
and reconsideration: 

It is orderedf That said petition be, and it is hereby, de¬ 
nied. 

By the Commission. 

[seal.] GEORGE B. McGINTY, 

Secretary. 

23 Rule to Show Cause. 

Filed November 8, 1927. 

• •••••• 

Upon consideration of the petition filed in the above en¬ 
titled cause, it is this 8th day of November, A. D. 1927, 
Ordered that the defendant. Interstate Commerce Com- 
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inission, sliow cause on oi* before the 30th day of Novem¬ 
ber, A. 1). 1927, why the j)ra\er of the petition slioiild not 
be granted, and tlie writ of mandamus issued, compelling 
the defendant. Interstate Commerce Commission, to per¬ 
form its ministerial duty in accordance with the provisions 
of the Interstate C’ommerce Act and to enter or cause to 
be entered in the comjdaint of Ilartlosville Zinc Com])any 
vs. Director General as Agent, I. C. C. Docket No. 114()8, 
an order awarding re])aration to the petitioner as prayed 
for in its complaint filed therein, and to take such other 
action as by law required, in order to ascertain the amount 
of damages the i)etitioner is entitled to by way of repara¬ 
tion for the overcharges assessed against and paid by it, 
provided a copy of this order is served u])on the said de¬ 
fendant on or before the TJth day of November, A. D. 1927. 

Bv the Court. 

WENDELL P. STAFFORD, 

Justice. 


24 Marsliars Uefurn. 

Served coj)y of the within rule on Interstate Commerce 
Com. Bethusar Meyers—Acting Chairman—Personally 
Nov. 10—1927. 

EDGAR C. SNYDER, 

,/’. S. MarsJial in aiiJ for 

the Dist. of Columbia, 
By HAROLD SCOTT, 

Dr put If r. S. MarsJuif. 

K. 

Ausiver of Interstate Commerce Coynmission. 

Filed November 29, 1927. 


The Interstate Commerce Commission, defendant in the 
above-entitled case, hereinafter called the Commission, now 
and at all times hereafter saving and reserving to itself 
all and all manner of benefit and advantage of exception 
to the many errors and insufficiencies in the petitioner’s 
petition contained, for answer thereunto, or unto so much 
or such parts thereof as it is advised that it is material for 
it to answer, answers and says: 
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T. Answering Paragraiili 1 of the petition, the Commis¬ 
sion admits that the allegations therein contained are true. 

TT. Answering Paragraph 2 of the petition, the Commis¬ 
sion admits that the allegations therein contained are true, 
except that the Commission denies that it is charged with the 
duty of executing and enforcing the provisions of 
25 the Federal Control Act. In this connection, how¬ 
ever, the Commission admits that certain authority 
is conferred and certain duties are imposed upon the Com¬ 
mission, particularly provisions contained in Section 10, of 
said PVderal Control Act. 


TIT. Answering the first subdivision of paragraph 3 of 
the petition, the Commission admits that a formal complaint 
was filed by petitioner in the Commission’s office as alleged 
in the subdivision, but denies that the demurrage charges 
referred to in said subdivision were illegally assessed 
against petitioner. The Commission admits that the text 
of Section A of Pule 5 of the demurrage tariff referred to 
in said subdivision is correctly set forth in said subdivision, 
except that certain words and figures, namely, ‘‘See Rule 
4 (Xotification),” are omitted therefrom. 

Answei’ing the second subdivision of Paragraph 3 of the 
petition, the Commission admits that it made and issued 
the re]iort and order of October 23, 1922, mentioned in said 
subdivision, and that said re])ort and order contained state¬ 
ments. findings of fact and order substantiallv as set forth 
in said subdivision. In this connection, the Commission 
alleges that it, among other things, made statements and 
findings of fact in said report as follows: 

Conpilainant owns and maintains within its ])lant en- 
closni*e a1 Plackwell a svstimi of tracks connectin‘i- with 
llie rails of the Atchinson, To])eka & Santa Fe, hereinafter 
calh'd th(‘ Santa Fe, jit a ])oint on the lattei'’s riuht of wav 
which adjoins the southwestern corner of the enclosure. In 
addition to its main-line track the Santa Fe owns and 
maintains adjacent to the enclosure two sidings, herein- 
afler called tracks 1 and 2, approximately 3,000 and 2,000 
feet in length, respectively. There are no other in- 
20 dustries in the vicinity of the plant and the evidence 
shows that tracks 1 and 2 were constructed to afford 
additional storage space for loaded and empty cars and to 
facilitate their handling to and from the plant. Cars wei-e 
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at no time unloaded while upon those tracks and it appears 
that they w^ere never intended to be used for that purpose. 
The Santa Fe is the only carrier serving complainant’s 
plant. Tlie St. Louis-San Francisco also reaches Blackwell, 
but shipments for complainant over that road are switched 
by the Santa Fe from the Blackwell yards to the plant, a 
distance of about 1 mile. Delivery at the plant is made 
witliout any charge in addition to the line-haul rates. 

During the period in question complainant was engaged 
in supplying war material to the Government and received 
numerous carload shipments at Blackwell over the lines of 
both carriers. Upon arrival of each shipment at the Black- 
well yards written notice identifying the car by initials and 
number, point of origin, and contents, was promptly given 
complainant. Without further notice the cars were moved 
to the plant, by either line-haul or switching engines of the 
Santa Fe, and generally were placed on tracks 1 and 2. 
-\fter being there held for varying periods, they were re¬ 
moved, under circumstances hereinafter described, to un¬ 
loading points within the plant. The charges assailed were 
assessed as though delivery had been made when the cars 
were placed on tracks 1 and 2. Settlements were made un¬ 
der the average agreement. 

The applicable demurrage trailTs provided in part as 
follows ; 


Rule 3.—Computing Time. 

Section B-1. On cars held for orders, time will be com- 
j)uted from the first 7 a. m. after the day on which notice of 
arrival is sent or given to the consignee. * * * 

Section D. On cars to be delivered on anv other than 

» 

public-delivery tracks, time will be computed from the first 
7 a. m. after actual or constructive placement on such 
tracks. * * * 


Rule 4.—Notification. 


Section A. Notice shall be sent or giv’on consignee by 
carrier’s agent in writing, or as otherwise agreed to by 
carrier and consignee, within twenty-four hours after ar¬ 
rival of cars and billing at destination, such notice to con¬ 
tain point of shipment, car initials and nuinbers, and the 
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contents, and, if transferred in transit, the initials and num¬ 
ber of the original car. * * * 

27 Section C. Delivery of cars upon private or in¬ 
dustrial interchange tracks, or written notice sent or 
given to consignee of readiness to so deliver, will constitute 
notitication thereof to consignee. 

Section D. In all cases where notice is required the re¬ 
moval of any part of the contents of a car by the consignee 
shall be considered notice thereof to the consignee. 


Kule 5.—Placing Cars for Loading (Unloading). 

Section A. When delivery of cars consigned or ordered to 
any other than public-delivery tracks or to industrial inter¬ 
change tracks can not be made on account of the act or 
neglect of the consignee, or the inability of the consignee 
to receive, delivery will he considered to have been made 
when the cars were tendered. The carrier’s agent must 
send or give the consignee written notice of all cars he has 
been unable to deliver because of the condition of the private 
or interchange tracks, or because of other conditions at¬ 
tributable to consignee. This will be considered construc¬ 
tive placement. See Kule 4 (Notitication). 


Kule 8.—Claims. 


Section D. Dvlaifed or unproper notice bp carrier. When 
notice has been sent or given in substantial compliance with 
the requirements as sj)ecified in these rules, the consignees 
shall not thereafter have the right to call in question the 
sufficiency of such notice unless within forty-eight hours 
from 7 a. m. following tbe day on which notice is sent or 
given he shall serve u])on tbe delivering carrier a full writ¬ 
ten statement of his objections to the sufficien(*y of such 
notice. 

A copy of said report and order of October 23, 1922, 
marked “PiXhibit A,” hereto attached and hereby made a 
part hereof, and the (Commission refeu’s the court to the 
text of said report and oi-der for more full and complete 
information in the premises. 

IV. Answering Paragraidi 4 of the ])etition, the (’ommis- 
sion denies that its action in dismissing the petitioner’s 
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complaint was based upon an in((‘rpretation of law by the 
Commission which was contrary to a later construe- 
28 tion of the same ]n*o]n)sition of law by tlic United 
States Sui)reme Court, denies that it subsequently 
recognized such contrariety, and denies that it subsequently 
applied a contrary interpretation, as alleged in said para- 
graph. 

V. Answering Paragraph 5 of the petition, the Commis¬ 
sion denies that it eitlier failed or refused to enter a final 
valid order, denies that it either failed or refused to enter 
an order ])nrsnant to the Coininissioirs tindings of nltiniat(‘ 
facts, and denies that it either failed or refused to enter 
an order in accordance with the law a]iplicable thereto. 

VI. Answering Paragra]ih () of the petition, the (\)nimis- 
sion admits that in said report it made the statenumts 
set forth in said })aragra])h, aial admits that, as alleged, 
it found that the conduct of the ])arties constituted a sub¬ 
stantial compliance with the rules contained in the demur¬ 
rage tariff to which reference is made, but the Commission 
denies each of and all the other allegations contained in 
said paragraph. 

VII. Answering the first subdivision of Paragra])h 7 of 
the petition, the Commission denies that the cars therein 
referred to were not so placed as to ])ermit of the accrual 
of demurrage chai'gi's within the meaning of tht‘ rules, in¬ 
cluding Section A of Rule 5, contained in the demurrage 

tariff to which reference is made in said subdivision. 
2t) Answering the second subdivision of Paragraph 
7 of the petition, the Commission admits that, in said 
report of October 2.‘h lt)22, it made the statements set forth 
in said subdivision, but the Commission deni(‘s that ])(‘ti- 
tion(‘r's deductiems from said slatmnents ai‘(‘ con'(*ct. 

VIII. Answering Paragraphs 8 and t) of the petition, tin* 
Commission alleges that none of the allegations contained 
in said paragraphs is either relevant oi* niat(‘rial, and that 
for this reason the Commission neither admits noi* dimii's 


that anv of said allegations is tru(‘. 

IX. Answering Paragraph 10 of the petition, the Com¬ 
mission alleges that none of the allegations contained in 
said paragraph is either relevant or material. In this con¬ 
nection, however, the Commission denies that the ])ertinent 
facts in the Bartlesville Zinc Company case mentioned were 
substantially identical with the pertinent facts in the Balti- 
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more Trust Company case to which reference is made, and 
denies that action taken by the Commission in the Bartles- 
ville Zinc Company case as compared with the Commission’s 
action in the Baltimore Trust Company case constituted 
unjust discrimination. 

X. Answering Paragraph 11 of the petition, the Com¬ 
mission admits that the allegations therein contained are 
true, except that the Commission denies that petitioner is 
entitled under the law to the reparation referred to in said 
paragraph. 


30 XL Answering Paragraph 12 of the petition, the 
Commission denies that in its report in the Camp¬ 
bell Construction Company case mentioned the Commission 
admitted that it had committed an error of law either in 
the Bartlesville Zinc Com])any case hereinbefore referred 
to or in any other case. 

XII. Answering Paragraph 13 of the petition, the Com¬ 
mission denies that, as alleged in said paragraph, the peti¬ 
tioner has sustained damages in the sum of either $50,000 
or any other amount. 

The Commission alleges that, subsequent to the filing of 
the petition herein in court, the Commission made and en¬ 
tered an order which is in words and figures as follows, 
namely: 


Order. 

At a General Session of the Interstate Commerce Commis¬ 
sion, Held at Its Office, in Washington, D. C., on the 21st 
Day of November, A. D., 1927. 

No. 11468. 

Bartlesville Zinc Company 


V. 

Director General, as Agent. 

Good cause appearing therefor: 

If is ordered^ That the above-entitled proceeding be, and 
it is hereby, reopened for further consideration on the rec¬ 
ord as made. 

By the commission. 

[seal.] GEORGE B. McGINTY, 

Secretary, 
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31 Wherefore the Commission prays that the petition 
wherein be dismissed. 

IXTEHSTATK COMMERCE 
COMMISSION, 

Bv P. J. FARRELL, 

E. M. REIDY, 

Attonicys. 


City of M'ashingtox, 

District af Coin mb ia, ss: 

Joseph B. Eastman, bein^ duly sworn, deposes and says 
that he is a member of the Interstate Commerce Commis¬ 
sion, the above-named defendant, and makes this affidavit 
on behalf of said Commission; that he has read the forego¬ 
ing answer and knows the contents thereof, and that the 
same is true. 

JOSEPH B. EASTMAN. 

Subscribed and sworn to before tlie undersigned, a no¬ 
tary public within and for the District of Columbia, this 
29th dav of November, 1927. 

[notajual seal.] EUOENE W. SUTER, 

Notary Public. 

32 Exhibit A. 

7985. 

Interstate Commerce Commission. 

No. 114G8. 

Bartlesville Zinc Company 


V. 

Director General, as Agent. 

33 No. 11468. 

Bartlesville Zinc C’ompany 

V. 

Director General, as Agent. 

Submitted November 14, 1921. Decided October 23, 1922. 

Demurrage charges assessed at Blackwell, Okla., on carload 
shipments of various commodities found to have been 
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legally applicable and not otherwise uiilawfnl. Com¬ 
plaint dismissed. 

Pi. R. Rombaiier and I. W. Preetorius for complainant. 
T. J. Norton, P’’. p]. Andrews, Cottingliam & Hayes, 
Hunter L. Johnson, H. L. McCracken, and Fj. Pj. Mclnnes 
for defendant. 


Report of the Commission. 

Division .‘1, Commissioners Hall, Pjastman, and Campbell. 


Kastman, Commissioner: 

This case was originally heard in July, 1920. Complain¬ 
ant filed exceptions to the report proposed by the examiner 
and following the oral argument upon these exceptions a 
further hearing was had. To the second proposed report 
no exceptions were filed. Both reports recommended dis¬ 
missal of the complaint. 

Complainant is a corporation engaged in the manufac¬ 
ture of zinc at Bartlesville, Okla. By complaint filed May 
7, 1920, it alleges that the demurrage charges collected by 
defendant during the period from January to August, 1918, 
inclusive, on numerous carloads of ore, coal, and other com¬ 
modities consigned to complainant at Blackwell, Okla., were 
illegal and unreasonable. AVe are asked to award repara¬ 
tion. 

Complainant owns and maintains within its plant en¬ 
closure at Blackwell a system of tracks connecting with 
the rails of the Atchison, Topeka & Santa Fe, hereinafter 
called the Santa Fe, at a point on the latter’s right of way 
which adjoins the southwestern corner of the enclosure. In 
addition to its main-line track the Santa P^e owns and main¬ 
tains adjacent to the enclosure two sidings, hereinafter 
called tracks 1 and 2, approximately 3,000 and 2,000 feet in 
length, respectively. There are no other industries in the 
vicinity of the plant and the evidence shows that tracks 1 
and 2 were constructed to afford additional storage space 
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for loaded and empty cars and to facilitate their handling 
to and from the plant. Cars were at no time un- 

34 loaded while upon those tracks and it appears that 

they were never intended to be used for that pur¬ 
pose. The Santa Fe is the only carrier serving complain¬ 
ant’s plant. The St. Louis-San Francisco also reaches 
Blackwell, but shipments for complainant over that road 
are switched bv the Santa Fe from the Blackwell vards 

to the plant, a distance of about 1 mile. Delivery at the 

plant is made without any charge in addition to the line- 
haul rates. 

During the period in (piestion complainant was engaged 
in supplying war material to the (lovernmeiit and received 
numerous carload shipments at Blackwell over the lines 
of both carriers. Fpon arrival of each shi])ment at the 
Blackwell vards written notice identifving the car bv initials 
and numbers, point of origin, and contents, was j)romptly 
given complainant. Without further notice the cars were 
moved to the ])lant, by either line-liaul oi* switehing engines 
of the Santa Fe, and generally were ])laced on tracks 1 
and 2. After being there held for varying ])eriods, they 
were removed, under circumstances hereinafter described, 
to unloading points within the ])lant. The charges assailed 
were assessed as though delivery had been made when the 
cars were placed on tracks 1 and 2. Settlements were made 
under the average agreement. 

The applicable demurrage tariffs ])rovided in [)art as 
follows: 

Rule 3.—Fomputing time. 

Section B-1. On cars held for orders, time will be com¬ 
puted from the first 7 a. m. after the day on which notice 
of arrival is sent or given to the consignee. * * * 

Section 1). On cars to be delivered on any other thaai 
public-delivery tracks, time will be com]nited from the first 
7 a. m. after actual or constructive placement on such 
tracks. * * * 

Rule 4.—Notification. 


Section A. Notice shall be sent or given consignee by 
carrier’s agent in writing, or as otherwise agreed to by 
carrier and consignee, within twenty-four hours after 
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arrival of cars and billing at destination, such notice to 
contain point of shipment, car initials and numbers, and 
the contents, and, if transferred in transit, the initials and 
number of the original car. * * * 

Section C. Delivery of cars upon private or industrial 
interchange tracks, or written notice sent or given to con¬ 
signees of readiness to so deliver, will constitute notifica¬ 
tion thereof to consignee. 

Section 1). In all cases where notice is required the re¬ 
moval of any part of the contents of a car by the consignee 
sliall be considered notice thereof to the consignee. 

Rule 5.—Placing (^ars for Loading. 

Section A. When deliverv of cars consigned or ordered 
to any other than public-delivery tracks or to industrial 
interchange tracks can not be made on account of the act 
or neglect of the consignee, or the inability of the consignee 
to i*eceive, deliverv will be considered to have been 
do made when the cars were tendered. The carrier's 
agent must send or give the consignee written notice 
of all cars he has been unable to deliver because of the 
condition of the j)rivate or interchange tracks, or because 
of other conditions attributable to consignee. This will 
be considered constructive placement. See Rule 4 (Notifi¬ 
cation). 

Rule 8.—Claims. 

Section 1). Delaifvd or improper notice by carrier.. When 
notice has been sent or given in substantial compliance 
with the re(juirements as specified in these rules, the con¬ 
signees shall not thereafter have the right to call in ques¬ 
tion the sufficiency of such notice unless within forty-eight 
hours from 7 a. m. following the day on which notice is 
sent or given he shall serve upon the delivering carrier 
a full written statement of his objections to the sufficiency 
of such notice. 

Complainant contends that there was at all times suffi¬ 
cient trackage space at unloading points within the plant 
to ac^commodate all cars upon arrival and, further, that 
if such space were not available defendant was required 
to give written notice of constructive placement in addi¬ 
tion to the notice of arrival before demurrage could law¬ 
fully accrue. 



BARTLESVILLE ZIXC COMPANY VS. 


Jt is not disputed that complaiinint had actual knowledge 
of the cars placed on track- 1 and 2. It made daily check 
and kept a written record of the initials, ninnhers, contents, 
etc., of such cars. In obtaining this record com^daint’s 
employee usually worked in conjunction with an employee 
of the defendant who made a similar check. Complainant 
occasionally, also, took samples of ore from the cars. No 
cars other than those for complainant were held on those 
tracks during the ])eriod in (luestion. Witnesses for de¬ 
fendant testified that generally, before they were placed on 
tracks 1 and 2, all cars were weighed on track scales within 
complainant’s plant and a written record of their weight 
made by one of complainant’s employees. Comidainant 
.showed that of the cars on which demurrage accrued 
<luring the months of April to August, inclusive, from about 
55 to S(> ])er cent were placed on tracks 1 and 2 before 
weighing. 

Since 191 b the Santa Fe has maintained a switching en¬ 
gine and crew at conp^lainant’s plant with instructions to 
perform whatever switching service com])lainant recpiested. 
The crews assigned to the ])lant during the greater part 
of the time were familiar with its re(|uirements and 
swit<']ied cars )»etwc(‘n tracks 1 and 2 and the plant witliont 
detailed instructions except when rc(pu*sti*d to spot partic¬ 
ular (*ars. If tlie crews did not know where particular cars 
should be placed, tliey obtained instructions from complain¬ 
ant’s yard foreman or liis assistant. For a short ])eriod 
the ]>lant switching was performed by a crew which had 
not tlieretofore sei ved the plant and it ])laced cars for un¬ 
loading only n])on specili(* orders from complainant’s yard 
foreman or his assistant. 

Mb There were certain established j)oints of unloading 

within the plant for the various commodities re¬ 
ceived. Coal and coke were unloaded on tlie ground along¬ 
side certain tracks: ores and other commodities generally 
into bins or l)nildings. The actual capacity of the jdant 
tracks exceeds somewhat that of tracks 1 and 2. As a gen¬ 
eral rule, no cars were placed on these tracks except at tlie 
established points of unloading; and such spotting was in 
accordance with complainant’s in.structions. 

(’omplainant criticizes the switching service principally 
on the ground that the switching crews began work later 
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ill the dav than it desirul. There is also some criticism to 
the effect that the time consumed in placing cars was ex¬ 
cessive and that the crews were witlidrawn from tlie plant 
lo render service elsewliere It is son<*ht thus to show in a 
i>eneral way that cars were not placed for iinloadin<»; in suf¬ 
ficient numbers to fully utilize the available track capacity 
or as frequently as desired. 

The switching crews, as a rule, reported at the ])lant each 
morning shortly after complainant’s employees had begun 
unloading cars. The latter worked an eight-hour day. The 
switching cars, with few exce])tions, ])erformed more than 
eight hours’ service each day; and, barring a few occasions 
wlien ordered by defendant to ])erform other work, devoted 
substantially all of their time exclusively to spotting cars 
for complainant. Witnesses for conqilainant testitied that 
ordinarily only one sjiot a day was ])rovided, while a wit¬ 
ness for defendant stated that when two spots were not 
made it was because of comiilainant’s failure to unload the 
cars promptly, and that fre(iuently as many as four s])ots 
a day were accorded shipments of ore. On cross-examina¬ 
tion, witnesses for com])lainant testified that cars were gen¬ 
erally placed where wanted and that the tracks at unload¬ 
ing j)oints were usually filled. 

Xo evidence was ol‘fert‘(l that the (lemun*age chai*ges as¬ 
sessed were unreasonable in and of themselves, and the 
sole (juestion is wliether they were ai)plicablo under the 
])rovisions of the governing taritf. It is clear that under 
the conditions surrounding the switching of cars from 
ti*acks 1 and 2 to unloading points within the [)lant there 
was an arrangement, mutually recognized, whereby individ¬ 
ual <‘ars were ])laeed at j)articular unloading points under 
the direction and control of complainant’s yard foreman or 
his assistant; and that the detention of the cars on tracks 
1 and 2 was attributable to complainant. As before stated, 
due notice of arrival was promi)tly given; and, in addition, 
comi)lainant had actual knowledge at all times by daily 
check and written record of the ])lacement and detention on 
tra<*ks 1 and 2 of shi])ments consigned to it. Xo objection 
was ofiered to the method of handling this matter prior 
to the filing of this complaint. In our opinion, the 
.27 demurrage charges were assessed in substantial com¬ 
pliance with the provisions of the applicable tariffs. 
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We tlicrofore find that the dcr rrrage charges attacked 
were legally applicalde and were not unlawful. An order 
dismissing the complaint will he entered. 

Hall, Commissiotter , dissenting: 

Detention time on the cars here considered was computed 
from the first 7 a. m. after they were placed on tracks 1 and 
2. Defendant a])])jirently deemed such ])laceinent to he de¬ 
livery. Cars which could not he ])laced on these tracks 

were held in the Blackwell vards and written notices of con- 

% 

structive placement were sent to coni])lainant. But cars so 
placed were not in fact delivered. They could not he there 

unloaded and were later moved hv defendant without addi- 

* 

tional charge to uidoading points within complainanCs 
plant. 

Nor were the (*ars held hy defendant “for orders.” De¬ 
murrage was not assessed on that theory. 

Written notice of inahility to deliver hecause of condi¬ 
tions attrihutahle to the consignee was not sent or given to 
the consignee, as provided hy the a])i)licahle tariff. It fol¬ 
lows that there was no constructive delivery or ])lacement, 
for the reasons set forth in my concurring expression in 
liaJihtKn'c Trust Co. v. DIrrcfor (ieucral, 74 I. V. C., 22. 

Demurrage was illegally assessed and reparation should 
he awarded. 
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OrtJvr. 


At a Session of the Inlerslalc Commerce Commission, Di¬ 
vision 3, Held at Its Ofiice, in Washington, D. (\, on tin* 
23d day of Octoher, A. D. 1!)22. 

No. 114()8 


Bartlesville Zinc Company 


V. 

Director General, as Agent. 


This case being at issue upon complaint and answer on 
file, and having been duly heard and submitted hy the par¬ 
ties, and full investigation of the matters and things in¬ 
volved having been had, and said division having, on the 
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date hereof, made and filed a report containing its findings 
of fact and conclusions thereon, which said report is hereby 
referred to and made a part hereof: 

It is ordered^ That the complaint in this proceeding be, 
and it is hereby, dismissed. 

Bv the commission, division 3. 

‘[seal.] GEORGE B. McGTNTY, 

Secretarif. 


39 Reply of Petitioner to Ansiver of Defendant. 

Filed January 12, 1928. 

• *««»«• 


The Bartlesville Zinc Comiiany, petitioner in the above- 
entitled cause, now and at all times hereafter saving and 
reserving to itself all and all manner of benefit and advan¬ 
tage of exception to the many errors and insufficiencies in 
defendant’s answer contained, replying thereto, or to so 
much and/or such parts thereof as it is advised that it is 
material or necessary for it to reply unto, replying says: 

That it admits that subsequent to the filing of its peti¬ 
tion herein, defendant made and entered an order on, to- 
wit, the twenty-first day of November, A. D. 1927, re-open¬ 
ing for further consideration on the record as made the 
proceeding theretofore pending before it, entitled Bartles¬ 
ville Zinc Company vs. Director-General, As Agent, I. C. 
C. Docket No. 11468, in words and figures, substantially as 
set forth in Paragraph XII of defendant’s Answer hereto¬ 
fore filed herein, and avers 

That said defendant entered said order of November 21, 
1927, in said proceeding, 1. (\ (’. Docket No. 11468, there¬ 
tofore pending before it, re-opening said proceeding for 
further consideration upon the record as made, upon its 
own motion, and after it had finally disposed of said pro¬ 
ceeding, theretofore pending before it, as set forth in its 
report and decision of October 23, 1922, (74 I. C. C. 26, et. 
seq.), in which it denied the complainant, petitioner herein, 
the relief sought, and after it had denied complainant’s 
three several petitions for rehearing, reargument and re- 
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consideration of tlie said caus(‘, the hist of wliieli was denied 
by virtue of its order of June 13, 1927, as set forth 

40 and alleged in the petition for ^landamus filed here¬ 
in, and after said defendant. Interstate Commerce 

Commission, had been duly served with notice of the pen¬ 
dency of this suit and ordered to show cause why the relief 
sought herein should not be granted. 

Further replying to the answer of said defendant, peti¬ 
tioner avers that on, to-wit, the fifth day of December, A. D. 
1927, ])ursiiant to and in furtlierance of its said order of No¬ 
vember 21, 1927, said defendant, Interstate Commerce Com¬ 
mission, made a Supplemental Report in which it affirmed 
its previous decision of October 23, 1922, in said jiroceed- 
ing entitled Bartlesville Zinc Company vs. Director-Gen- 
enil, As Agent, 1. C. C. Docket No. llJfiS, a copy of which 
said Supplemental Report and Decision of defendant is 
hereto attached and made a part hereof and marked, “Re- 
tioner’s Exhibit C”; and, 

That, conceding that the defendant had autliority, pen¬ 
dente life this proceeding, to enter its said order of No¬ 
vember 21, 1927, re-opening for further consideration on 
the record as made said cause, entitled “Bartlesville Zinc 
Company vs. Director-General, As Agent, I. C. C. Dock(‘t 
No. 11468” for the purjiose of correcting its error in deny¬ 
ing comjdainant therein the relief sought therein and for 
the purpose of performing its ministerial duty in accord¬ 
ance with the provisions of the Interstate C'ommerce Act 
and for the j)urpose of entering or causing to be entered 
in the cause of Bartlesville Zinc Conpiany vs. Director-Gen¬ 
eral, As Agent, I. C. V. Docket No. 11468, an order award¬ 
ing reparation to the petitioner as jirayed for in its com¬ 
plaint filed therein, and for the purjiose of such other ac¬ 
tion as by law reiptired, in order to ascertain the amount 
of damages the petitioner is entith‘d to by way of ivpara- 
tion for the overcharges assessed against and paid 

41 by it, yet, to the contrary notwithstanding, said de¬ 
fendant having failed to correct its erroi* and hav¬ 
ing, by its said Supplemental Decision of December 5, 1927, 
affirmed its previous decision of October 23, 1922, afore¬ 
said, said order of said defendant. Interstate Commerce 
Commission, of November 21, 1927, and its Supplemental 
Report and Decision of December o, 1927, aforesaid, are 
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wholly immaterial and irrelevant to the issues in this cause 
and have and are of no force and binding etfect upon this 
Court. 

Petitioner avers that in its said Supplemental Report and 
Decision of December 5, 1927, said defendant made certain 
findings of fact and/or conclusions of fact which are not in 
accordance with the evidence and the record as made in 
that it stated that, * ♦ * 


“we are of the opinion that in any event there was a sub¬ 
stantial compliance with Rule 5, Section A through the 
daily check of tracks 1 and 2 made jointly by complainant’s 
and defendant’s clerks. These two men went together to 
the tracks and one checked track 1 while the other checked 
track 2. Each then made a copy of the other’s record, and 
in this manner both complainant and defendant obtained 
complete written data as to the cars held on the tracks 
awaiting unloading. In thus making the check the two 
clerks acted jointly for both parties, and complainant 
thereby obtained written notice from defendant of cars 
which could not be delivered because of congestion in com¬ 
plainant’s yard.” 


Whereas, in fact, the evidence and the record as made 
shows that no written constructive placement notices were 
given complainant on cars held on sidetracks 1 and 2, as 
required by the published tariff (Defendant’s Witness 
Walcher, Rec 122); that written constructive placement 
notices were given by the Santa Fe to the complainant only 
in those instances in which cars were being held by the car¬ 
rier in its Blackwell Yards (Defendant’s Witness 
42 Walcher, Rec. IIG; agreement of counsel, Rec. 78); 

that an employee of complainant and an employee of 
the carrier each made a dailv check of cars on sidetracks 1 
and 2, and that the record made by the railroad employee 
went to the railroad office and the record made by the Zinc 
Com])any’s employee went to its office (Defendant’s Wit¬ 
ness Walcker, Rec. Ill, and Defendant's Witness Anderson, 
Rec. 129-133); that defendant’s (carrier’s) traveling de- 


muriage auditor had instructed carrier’s witness Walcher, 


to give written notices of constructive placement of cars 


held on sidetracks 1 and 2 but that its general auditor there- 
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after told him siu'li written notices were not necessary. 
(Defendant’s Witness, WalcKer, Hec. 119.) 

Wherefore, petitioner denies and joins issue on each and 
everv material alleu^ation in said answer of said defendant. 
Interstate (’ommerce Commission, not herein and lierebv 
expressly admitted, confessed and avoided, or controverted 
hy the record as made in said cause entitled Bartlesville 
Zinc ompany vs. Director-deneral, As Agent, I. C. C. Docket 
Xo. 114()8, and prays, as in the first instance, for a Writ of 
Mandamus, directed to said defendant, Interstate Com¬ 
merce Commission, commanding it forthwith to perform its 
ministerial duty in accordance with the ])rovisions of the 
Interstate Commerce Act and to enter or cause to he en¬ 
tered in the cause of Bartlesville Zinc (’ompany vs. Direc- 
tor-Ceneral, As Agent, I. (’. (’. Dock(‘t Xo. 114()S, an order 
awarding rejiaration to this petitioner as prayed for in its 
complaint tiled therein, and to take such other action as by 
law required, in order to ascertain the amount of damages 
the petitioner is entitled to by way of rejiaration for the 
overcharges assessed against and paid bv it. 

BAKTLKSVILLH ZIXC C()‘mPAXV, 
ByllAKRY (’. BAKXES, 


4:1 


Its Aitornvtf in Fact. 

HARRY C. BARXES, 

L. HAROLD SOTHOROX, 

Attornei/s for Petitioner. 

A LAX C. .McILVAXE, 

Of Counsel. 


State of Illinois, 

County of Cook, ss: 

Harry C. Barnes, being first duly sworn on oath, deposes 
and savs, that he is the agent and attornev of the Bartles- 
ville Zinc Company, the petitioner in the above-entitled 
cause; that he has read the foregoing lL‘])ly to the Answer 
of Defendant by him subscrilu'd and that the several mat¬ 
ters and things in said Re])ly contained ar<‘ true, to the 
best of his knowledge, information and belief. 

HARRY C. BARXES. 
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Subscribed and sworn to before me, a Notary Public 
within and for the County of Cook, State of Illinois, this 
second day of January, A. D. 1928. 

[notarial seal.] ALAN C. MclLVAINE, 

Notary Public, 

My commission expires on July 7, 1930. 

44 Petitioner's Exuibit “C.” 

12802 


Interstate Commerce Commission. 
No. 11468. 

Bartlesville Zinc Company 


V. 

Director Ceneral, as Agent 
Decided December 5, 1927. 

Upon further consideration, demurrage charges collected 
fiom ('omplainant at Bartlesville, Okla., during Federal 
control found to have becni lawfully assessed. Original 
ic‘poi*t, 74 I. C. C. 26, aflirmed. 


Uepori of the Commission on FiirtJier Consideration, 
Bv the Commission : 

In the original report, 74 I. C. C. 26, division 3 found 
that demurrage charges on shipments of various commodi¬ 
ties to (*om])lainanrs })lant at Bartlesville, Okla., during 
the ])eriod from .January to August, 1918, were legally a])- 
plieable and not unlawful, and the complaint was dismissed. 
Subseipiently on December 11, 1922, March 5, 1925, and 
May 23, 1927, comiilainant lih‘d petitions for rehearing and 
r(*arguinenl, all of which W(‘re denied. To remove any 
doubt as to the r(*asons which prom|)ted those denials we 
have deemed it desirable to reopen this proceeding on our 
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own motion for further consideration of the record as made. 

In its last petition complainant stated that it did not 
seek to reopen the case on the facts hut desired oidy a re¬ 
view of the question of law presented. It contended that 
the findings of division 3 were erroneous in the light of the 
Supreme Court’s decision in Davis v. Henderson, 266 U. S. 
92, and inconsistent with our tindings in certain subse¬ 
quent cases, notably Campbell Construction Co, v. L. C. cC 
S. E. Ry. Co,y 95 I. C. C. 603. The case last mentioned in¬ 
volved the validity of demurrage charges on shipments sub¬ 
jected to constructive placement, where no written notice 
either of arrival or of such jilacement was sent to the con¬ 
signee, who, however, had actual notice. On the authority 
of Davis v. Henderson, supra, in which it was held that a 
tarilT rule, requiring written notice, could not be waived, 
we found that tlie charges here in issue were inaiijilicable 
and awarded rejiaration. In the report we stated that we 
had theretofore found that demurrage charges assessed un¬ 
der similar circumstances were ap])licable and not unlaw¬ 
ful, citing the instant case and another. 

The circumstances in this case and the Campbell case 
were similar in that each involved the lawfulness of de¬ 
murrage charges on shipments which could not be 
45 delivered because of consignee’s inability to receive 
them, and it was argued in each that the notice to the 
consignee was inadequate under the governing tariff. A 
reading of the two reports reveals that while the two cases 
resembled each other in a general way there were ditTer- 
eiices in detail and that the governing tarilT rules were far 
from being the same. The shi])ments in the Campbell case 
were made in 1922 and were governed by the uniform de¬ 
murrage code of 1919, whereas the rules in effect in 1918 
were the 1916 rules. The differences in wording are shown 
by the following excerpts: 
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lOlG. 

Hiilo 4.—Notifioation. 

StH'tion A. Notice sliall be sent or 
jjiven consignee by carrier's a>;enl 
in writing, or as otherwise agreed 
to by carrier and consignee, within 
*J4 hours after arrival of cars and 
l)illin^: at destination, such notice 
to contain i)oint of shiianent, car 
initials and numbers, and the con¬ 
tents, and. if transferreil in tran¬ 
sit. the initials and number of the 
original car • * 


Section I). In all cases where notice 
is nMjuired the rt*inoval of any 
part of the contents of a car by 
the consigiuK' shall be considered 
notice theri'of to the consignei*. 


Rule r».—riacing (’ars for Loading. 


Section A. When delivery of cars 
consigniMl or ordered to any other 
than public-delivery tracks or to 
industrial interchange tracks <‘an 
not be ma<le on account of the act 
or iH'ghvt <d’ tln‘ < onsignei‘. or tin* 
inability of the consignee to re- 
ctMve, delivery will bt‘ eonsiderctl 
to have been made when the cars 
wt*r(‘ tendernl. Tlu‘ <'arri(‘r’s 
agent must send or give the con¬ 
signee written notice of all cars 
he has been unable to deliver b(‘- 
cause of the condition of the jui- 
vate or interchange tracks, or be¬ 
cause of other conditions attribu¬ 
table to consignee. This will be 
considered constructive placement. 
See Rule 4 (Xotiticatiou). 

4(5 Rule 8.—Claims. 

Section I). Deldi/cd or im pro per 
notice hy carrier .—When notice 
has been sent or given in substan¬ 
tial complian<*e with the reipiire- 
ments as speiitied in these rules, 
the consignei's shall not there¬ 
after have the right to call in 
<piestion the sutliciency of su<b 
notice unless within 48 hours 
from 7 a. m. following the day on 
which notice is sent or given, he 
shall serve ui)on the delivering 
carrier a full written statement 
of his objei'tions to the sutliciency 
of such notice. 


i;>io. 

Rule 4.—Notitication. 

Sectimi A.—Notice of arrival shall 
be s(Md or given <*onsignee or party 
entitled to rweive same by this 
railroad’s agent in writing or, in 
lieu thennd, as otherwise agreed 
to in writing by this railroad and 
consignee, within 24 hours after 
arrival of car and billing at desti¬ 
nation. such notice to contain car 
initials and number, inoint of ship¬ 
ment. contents and if transferred 
in transit, the initial and number 
of original car. ♦ * * 

Section I>. In all cast's where any 
j*art of the contents of a car has 
IuH*n removed by the consignt*e 
jtrior to tin* sending or giving of 
recpiired notice, such removal shall 
be consi(h‘red as notice of arrival. 

Rub* o.—Placing Cars for 
I’nloading. 

Sectioti A-1, When delivery of a car 
consigned or ordert*<l to an indus¬ 
trial iidercbange track or to other- 
tlian-a-publir-(ielivery track can¬ 
not b«> inadt* on account of the ina¬ 
bility of the consignee* to receive 
it. or ttecause* of any other condi¬ 
tion attriltutable to the consigiUH*, 
such car will be* held at destina¬ 
tion or, if it e*annot re*ase)nably be 
ace‘omnioelate*d tbe're*. at the near- 
e*st available hold iKtint. and writ¬ 
ten notice that the eair is held and 
that this railroad is unable to de- 
live'r will be* se*nt or given to the 
consigtHH*. This will be ceuisiel- 
en*d e'onstructive j)lae*ement. (See 
Rule* d, Se*ctions I) and L.) 


Rule* 8.—C'laims. 

Se‘e-tion I), I)elaye*<l or improiK*r 
notice by this railroad.—1. (a) 
When notice of arrival does not 
oeuitain all the information .siHJci- 
tied in Rule 4, Seedion A, con¬ 
signee* .shall nejt have the right to 
call in (pie*stion the sutlicie‘ne*y of 
such notie'C*, unle*ss within the pre*- 
.scribeel time he .shall serve iiinm 
this railroad’s agent a written 
statement of the omitted infor¬ 
mation re'epiired, in which event 
the time between ree*eipt of such 
statement and the fnrnishing of 
the omitted information will not 
be comi/uted against the consignee. 
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It will 1 )e noted that rule 4, sec I ion A, of the 1911) rules 
required notice of arrival in writing or, in lieu thereof, as 
otherwise agreed to in writing. In the Caniphcll casr 
there was no written notice either of arrival or of construc¬ 
tive placement. Defendant's ])osition in that case was— 
that although the notice of arrival did not fully comply with 
the letter of defendant's demurrage rules, the absence of 
written notice was not the proximate cause of delay in un¬ 
loading and releasing the cars and did not in any way preju¬ 
dice comj»lainant in the ])remises, and that the giving o! 
oral notice of the arrival of cars was according to a cus- 

O 

tom and understanding between complainant and defend¬ 
ant. 

Since there was no written arrival notice or written agree¬ 
ment in lieu thereof, as required by the ])lain terms of the 
taritV, the holding of the Su]>reme Court in l>(iris v. Ilcn- 
(Jrrsitu majiifestly was controlling. 

In the instant case notices of arrival fully complying with 
rule 4 were promptly given. Assuming that additional no¬ 
tice was recjuired for cars ])laced on tracks 1 and 2 under 
I’ule T), section A, as com])lainant contends, there is ground 
for holding that the reference to rule 4 at the end of that 
section in the 191t) I'ules could be construed as authorizing 
bv mutual agreement notice in some form other than writ- 
ing, as provided in rnle 4, section A. Furthermore, as 
pointed out in the original report, complainant occasionally 
took samples of ore from cars on tracks 1 and 2. Under 
rule 4, section D, this removal of ])art of the contents in 
such cases was eciuivalent to notice. 

But it is unnecessary to express more definite o]iinions 
with resjiect to these matters, because we are of the o])inion 
that in any event there was substantial com])liance with rnle 
5, section A, through the daily check of tracks 1 and 2 made 
jointly by complainant's and defendant's clerks. These two 
nnui went tog(‘the]' to the tra(*ks and oiu‘ clu‘ckt‘d 
47 track 1 while the otlu'r chocked track 2. Fach then 


made a co])y of the other’s record, and in this man¬ 
ner both complainant and lUdendant ol)tained com]>h‘t(‘ wi*it- 
ten data as to the cars held on the tracks awaiting unload¬ 
ing. In thus making the check the two clerks acted jointly 
for both parties, and conqdainant thereby obtained written 
notice from defendant of cars which could not be delivered 
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hocauso of congestion in complainant’s yard. Rule 8, sec¬ 
tion 1), of the 1916 rules above quoted expressly authorized 
substantial compliance with requirements concerning notice, 
rather than literal compliance, unless the consignee made 
written objection to the sufficiency of such notice. The no¬ 
tice given complainant through the yard check was in sub¬ 
stantial c()mj)liance witli tariiV rules, and as the sufficiency of 
such notice was not called in question within the time lim¬ 
ited, it must be held to have been in accordance with tariff 
requirements. 

In its last petition com])lainant also relied on Milne Lum¬ 
ber (\). V. .1/. C. U. B. Co., 118 I. C. C. 580, and Western 
Bridge cC' Construction Co. v. 8. L.-S. F. By. Co., id. 607. 
In the first case it was held that a tariff rule requiring notice 
by wire to consignor of consignee’s refusal of a shipment 
was prerecpiisite to the accrual of demurrage and could not 
be waived. In the second it was held that actual notice was 
not substantial compliance with a rule requiring written 
notice. We do not consider those findings inconsistent with 
our conclusions here. 

U])on further consideration of all the facts we affirm the 
conclusion in the original report that the demurrage charges 
liere in issue were assessed in accordance with tariff au- 
thoritv and were not unlawful. 

ft 

Commissioners Hall, Aitchison, and Brainerd dissent. 

Bv the commission. 136 1. (\ 

fsEAL.l (lEORGE B. McGINTY, 

Secretary. 


48 Supreme Court of the District of C’olumbia. 

Tuesdav Hav 15", 1!)2S. 

ft 7 ft^ ' 

Session resumed pursuant to adjournment, Hon. Wendell 
P. Stafford, Justice presiding. 


Come now the parties hereto by their respective attor¬ 
neys of record whereupon this cause comes on to be heard 
upon the petition filed lierein, the rule to show cause issued 
the answer of the respondent and reply to said answer 
filed herein, and the same having been argued and sub¬ 
mitted to the said court, it is upon consideration, ordered 
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and adjudged tliis loth day of May, A. D., 1928, that the 
rule to show cause be and the same is hereby discharged, 
and the i)etition he and the same is liereby dismissed. It 
is further ordered and adjudged that respondent recover 
of petitioner its cost of defense, to he taxed by the clerk, 
and have execution thereof. 

From the foregoing judgment, the jjetitioiier, by its at¬ 
torney, in open court, notes an a])i)eal to the Court of Ap- 
))eals, whereupon the maximum amount of an undertaking 
for costs is hereby fixed in the sum of one hundred ($100.00) 
dollars with leave to deposit the sum of fifty ($50.00) dol¬ 
lars in cash in lieu thereof. 

Memorandu m. 

May 29, 1928.—Bond on appeal api)roved and filed. 

49 Assifpimcnt of Error. 

Filed .May 29, 1928. 


The Court erred— 

1. In discharging the rnh‘ to sliow cause and in dismiss¬ 
ing plaintiff’s petition. 

h. IIAKOLD SOTHOKOX, 

Attorncif for Plaintiff. 

Designation for PngHiration <tf Rvand 

Filed .May 29, 1928. 


Now comes Bartlesville Zinc Company, the appellant in 
the above-entitled cause and designates the parts ot the 
record which it desires to have included in the transcript, 
said parts being considered sufhcient tor the determina¬ 
tion of the questions raised on appeal, namely: 

1. Petition for writ of mandamus, and exhibits attached 
thereto. 

2. Rule to show cause. 

3. Answer of defendant, and exhibit attached thereto. 
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4. Reply of plaintilf, and exhibit attached thereto. 

5. Order of the Court discliarofing the Ride to show cause 
and dismissing plaintitT’s petition and note of appeal. 

6. Assignment of error. 

7. Together with a copy of this designation. 

L. HAROLD SOTHORON, 

Attorneif for Plaintiff, 

50 Receipt of a copy of the foregoing designation for 
preparation of record is hereby acknowledged. 

KDWARD M. RLIDY, 
Attorney for Defendant. 

51 Supreme C\)urt ot‘ the District ot‘ Columbia. 

United States of America, 

District of (\dnnihia, ss: 

1, Frank E. Cunninghain, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 50, both inclusiye, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein tiled, copy of which is made part of this 
transcript, in cause No. 7427.‘1 at Law, wherein Bartles- 
yille Zinc Company, a corporation, is Petitioner and Inter¬ 
state Commerce Commission is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said (^onrt, at the City of AVashington, in 
said District, this 1st day of August, 1928. 

[Seal Supreme (^oiirt of the District of (\)lumbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


Endorsed on coyer: District of Columbia Su]n*emc Court. 
No. 4703. Bartlesyille Zinc Company, a corporation, Ap- 
])ellant, ys. Interstate Commer(*e Commission. Court of 
Appeals, District of Columbia. Filed Aug. 4,1028. Henry 
AV. Hodges, clerk. 
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COURT OF APPEALS 

OF THE 

DISTRICT OF COLUMBIA 


BARTLESVILLE ZINC ^ 
COMPANY, a Corporation. 

Appellant, 

V. > 

INTERSTATE COMMERCE 
COMMISSION, 

Appellee. 


At Law. 
No. 4793. 
Mandamus. 


Appeal from the Supreme Court of the District of 
Columbia to Review a Judgment Dismissing a Petition 
for a Writ of Mandamus Addressed to the Interstate 

Commerce Commission. 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF THE FACTS 
Proceedings Before Interstate Commerce Commission. 

On May 7, 1920, the Bartlesville Zinc Company filed 
with the Interstate Commerce Commission, hereinafter 
called the Commission, a formal complaint. Docket No. 
114()8, under the provisions of the Act to Regulate 
Commerce and Section 10 of the Federal Control Act, 
against tlie Director General, as Agent, in which it 
alleged that certain demurrage charges collected by 
the Director General, as Agent, during the period from 
January to August, 1918, inclusive, on numerous car¬ 
loads of ore, coal, and other commodities consigned to 


2 


tlie Bartlesvill(‘ Zinc C’onipany at its plant located at 

Rlackwr‘11, Kav C’ountv, Oklahoma, were ille<?al and un- 

• • ' 

reasonable and prayed an award of reparation, and 
which deiniirraire char,ires were declared to have been 
illegally assesses! because of the absence of written 
notices of the <*onstructive placiunents of the cars in 
((iH'stion, in violation of the carrier’s applicable de- 
murraire tariff on fih* with the Commission, wliich tariff 
provid(‘d in part as folh)ws: 


“HCLK r>--lff.AClXr, CABS FOB cxfoadint;. 


“Section A. \Vh(*n (h‘liv(*ry of cars coiisiirned or 
order(‘d to any other tlian public-delivery tracks or 
to industrial int<‘rchan^(* tracks cannot be made 
on account of the act or ne<rle('t of tin* coTisi^nee, 

or the inabilitv of tin* consiiriu'e to rec(*iv(‘, deliverv 

• » 

will b(‘ considen‘d to have been made when the 
cars were tend(*r(‘d. Tin* carri<‘r’s agents must sfuid 
or ^ive the* (*onsi^n(‘e irriftoi notice of all cars he has 
been unable to deliver b(*(*aus(‘ of tlu‘ condition of 
the private or interchanm' tracks, or b(*cause of 
oth(*r conditions attributable to consiu:n(M‘. This 
will b(' consider(*d constru(*tiv(* placeimmt." 


Thereafter, to-wit: on October 22, 1922, the Com¬ 
mission tiled a report embodying its fmdintj^s of fact 
and conclusions and ent(M-(‘d an order dismissinf>^ the 
complaint upon the irround that the said demurrage 
charges attacked having been assessed in substantial 
compliance with the ])rovisions of the applicable tariff, 
they were legally applicable and were not unlawful 
(Bartlesville Zinc ('oynpany v. Director General, As 
Agent, No. Il4(i8, 74 I. C. C. Be.}). 26 et seq.). 


The findings of ultimate facts giving rise to the 
petitioner’s complaint are set forth in the Commis¬ 
sion's report, 74 /. C. C. Bej). 26 et seq., as follows: 
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“Complainant owns and maintains within its 
plant enclosure at Blackwell, a system of tracks 
connecting the rails of the Atchison, Topeka & 
Santa Fe, hereinafter called the Santa Fe, at a 
point on the latter’s right of way which adjoins 
the southwestern corner of the enclosure. In addi¬ 
tion to its main-line track, the Santa Fe owns and 
maintains adjacent to the enclosure two sidings, 
hereinafter called tracks 1 and 2, approximately 
3,000 and 2,000 feet in length, respectively. There 
are no other industries in the vicinity of the plant 
and the evidence shows that tracks 1 and 2 were 
constructed to afford additional storage space for 
loaded and empty cars and to facilitate their hand¬ 
ling to and from the plant. Cars were at no time 
unloaded while upon those tracks and it appears 
that thev were never intended to be used for that 
purpose. The Santa Fe is the only carrier serving 
complainant’s plant. The St. Louis-San Francisco 
also reaches Blackwell, but shipnnmts for complain¬ 
ant over that road are switclu'd bv the Santa Fe 
from the Blackwell yards to the plant, a distance of 
about one mile. Delivery at the plant is made 
without charge in addition to the line-haul rates. 

“During the period in question, complainant was 
engaged in supplying war material to the Govern¬ 
ment and received numerous carload shipments at 
Blackwell over the lines of both carriers. Upon ar¬ 
rival of each shipment at the Blackwell yards writ¬ 
ten notice identifying the car by initials and num¬ 
ber, point of origin, and contents, was promptly 
given complainant. Without further notice the cars 
were moved to the plant, by either line-haul or 
switching engines of the Santa Fe, and generally 
were placed on tracks 1 and 2. After being there 
held for varying periods, they were removed, under 
circumstances hereinafter described, to unloading 
points within the plant. The charcres assailed were 
assessed as though delivery had been mad(* when 
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the cars w(*r(* placed on tracks I aiul 2. bettle- 
inents were made under the averacro agreemcmt. 
“The applicable (hMinirrap* tariiTs provided in 

part as follows: 

“Hide 3.—Coinputini; time. 

“Section B-1. On cars lield for orders, time will 
be comput(‘d from the first 7 a. m. after tlie day 
on which notice of ai rival is sent or ^iven to tin* 


consiirnee. 

“Section D. On cars to be deliv(*r(‘d on any other 
than public-delivi*ry tracks, time will be computed 
from the first 7 a. m. after actual or constructive 
placement on siu'h tracks. * ♦ • 

“l\ule 4.—Notification. 

“S<‘ction A. Notice shall be sent or given con- 
sigm‘e by carrier ’s agent in writing, or as other- 
wis(‘ airre(‘d to bv the (‘arritu’ and consign(‘e, within 
tw(*ntv-four hours aft(‘r arrival of cars and billing 
at destination, su(*h noti(*(* to contain point of sliip- 
ment, car initials and numb(*rs, and tin* contents, 
and, if transferrcvl in tra?isit. the* initials and num- 
b(‘r of the original car. * • * 

“Section (\ Delivery of cars upon private or in¬ 
dustrial int(‘rchange tracks, or writton notice sent 
or given to ('onsiirne(‘s of r(‘adiness to so deliver, 
will constitute* notifi('ation th(‘reof to consiernee. 

“S(‘ction 1). In all case's where notice is required 
the* n‘m<»val of any part of tin* conti'iits of a car by 
the consignee shall be' consieh'red notice thereof to 


the consignee. 

“Huh* 7).— Placing cars for loading* (unloading). 

“Section A. Wlu'n deliverv of (*ars consigned or 
ordered to any other than public-eh'live'ry tracks or 
to industrial inte'rchange* trac'ks can not be mach* 


♦In the printed report in this case, 74 I. C. C. 26, at 27, the 
caption is shown as follows: “Rule 5—Placing cars for loading”. 
This Is a typographical error and should be “Rule 5—Placing 
cars for unloading”. The record as well as the governing tariff 
clearly Indicates this error. The rules of the governing tariff 
are as follows: Rule 4 covering notification of arrival of cars; 
Rule 5 covering constructive placement of loaded cars; Rule 6 
covering constructive placement of empty cars. 


on account of the act or noccloct of the consignee, 
or the inability of the consignee to receive, delivery 
will be considered to have been made when the 
cars were tendered. The carrier’s agent must 
send or give the consignee written notice of all 
cars he has been unable to deliver because of the 
condition of the private or interchange tracks, or 
because of other conditions attriliutable to con¬ 
signee. This will be considered constructive place¬ 
ment. See Rule 4 (notitication). 

“Rule 8.—Claims. 

“Section I). Delaijed or improper notice hy car¬ 
rier. When notice has been sent or given in sub¬ 
stantial compliance with the ref|uirements as speci¬ 
fied in these rules, the consignees shall not there¬ 
after have the right to call in question the suffi¬ 
ciency of such notice unless within fortv-eight hours 
from 7 a. m. following the day on which notice is 
sent or giv('n he shall serve upon the delivering 
carrier a full written statement of his objections 
to the sufficienev of such notice. 

“Complainant contends that there was at all 
times suffi(‘i(‘nt trackage space at unloading points 
within the plant to accommodate all cars iqion ar¬ 
rival and, further, that il* such space were not avail¬ 
able defendant was required to give written notice 
of constructive placcunent in addition to the notice 

of arrival b(‘fore demurrage could lawfullv accrue. 

* % 

“It is not disputed that complainant had actual 
knowledge of the cars placed on tracks 1 and 2. 

It made daily check and kept a written record of 
the initials, numbers, contents, etc., of such cars.^ 
In obtaining this record, complainant’s employee^^v 
usually worked in conjunction with an employee of 
the defendant who made a similar check. Complain¬ 
ant occasionally, also, took samples of ore from the 
cars. Xo cars other than those of the complainant 
were held on those tracks during the period in 
question. Witnesses for defendant testified that 
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genorally, boforo tlioy wore placed on tracks 1 and 
2, all cars were W(*iglied on track scales within 
complainant’s plant and a written record of their 
weight made hy one of complainant’s employees. 
Complainant showed that of the cars on which de¬ 
murrage accrued during tin* months of April to 
August, inclusive, from about 0 ;") to 8() per cent were 
placed on tracks 1 and 2 h(‘fore w(‘ighing. 


Since I!) 16 the Santa 


Ke has maintained a 


switching engiin* and crew at complainant’s plant 
with instructions to p(‘rform whatever switching 
service complainant reijiiestid. The crews assigned 
to the plant during tlie greater part of the time 
were familiar with its rcnjuirements and switched 
cars h(‘tw(‘(‘n tracks 1 and 2 and the plant without 
detaih'd instructions exc(‘pt when request(*d to spot 
particular cars. If tiu* (‘icw did not know wh(*r(* 
j)articular cars should he ])laced, th(‘y ol)tain(*d in¬ 
structions from com[)lainant's yard for(‘man or his 
assistant. For a short ]»(‘i iod the plant switching 
was performed by a cr(*w which had not thereto¬ 
fore serv(‘d the plant and it plac(‘d cars for un¬ 
loading only upon speed lie orders from complain¬ 
ant’s vard foreman or his assistant. 

“There were certain established points of un¬ 
loading within the plant for the various commodi¬ 
ties received. Foal and coke were unloaded on the 


ground alongside certain tracks; ores and other 
commodities generally into bins or buildings. The 
actual capacity of the plant tracks exceeds some¬ 
what that of tracks 1 and 2. As a general rule, 
no cars were ])laced on these* tracks except at the 
established points of unloading; and such spotting 

was in accordance with complainant’s instructions. 

* « * 


“No evidence was offered that the demurrage 
charges assessed were unreasonable in and of them¬ 
selves, and the sole question is whether they were 
applicable under the provisions of the governing 
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tariff. It is clear that under the conditions sur¬ 
rounding the switching of cars from tracks 1 and 
2 to unloading points within the plant there was 
an arrangement, mutually recognized, whereby in¬ 
dividual cars were placed at particular unloading 
points under the direction and control of complain¬ 
ant’s yard foreman or his assistant; and that the 
detention of the cars on tracks 1 and 2 was at¬ 
tributable to complainant. As before stated, due 
notice of arrival was promptly given; and, in ad¬ 
dition, complainant had actual knowledge at all 
times bv dailv check and written record of the 
placement and detention on tracks 1 and 2 of ship¬ 
ments consigned to it. No objection was offered to 
the method of handling this matter prior to the fil¬ 
ing of this complaint. In our opinion the demur¬ 
rage charges were assessed in substantial compli¬ 
ance with the provisions of the applicable tariffs. 

“We therefore find that the demurrage charges 
attacked were legally applicable and were not unlaw¬ 
ful. An order dismissing the complaint will be 
entered.” 

Thereafter, petitioner applied three times to the Com¬ 
mission for rehearing, reargument and reconsideration 
and asking that the Commission award to the peti¬ 
tioner the reparation to which it claimed to be entitled 
as prayed for in its complaint, all of which applica¬ 
tions were denied. 

Finally, on or about May 7, 1927, the petitioner filed 
with the Commission a formal demand for the entry 
of a valid order awarding to the petitioner the repara¬ 
tion to which it claimed to be entitled under the law 
(Transcript of Record p. 11). Thereafter, on June 
13, 1927, the Commission refused to accede to the peti¬ 
tioner’s demand and entered an order accordingly 
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(Transcript of Record p. 17). Tlicn, this petition for 
a writ of niandaiiius was fil(*d in the Supreme Court 
of the District of Columbia praying that the Commis¬ 
sion be directed to perform its ministerial duty under 
the provisions of the Interstate Commerce Act and to 
enter or cause to be entered in the said cause an order 
awarding to the petitioner the reparation prayed for 
in its complaint and to take such other action as by 
law re(juired in order to ascertain the amount of dam¬ 
ages to which the petitioner is entitled by way of rep¬ 
aration for the overcharges alleged to have been as- 
sess(*d against and paid by it. 

Supplemental Proceedings of Commission 
Pendente Lite This Action. 


Aft(*r the rule to show caus(‘ in this action had been 
served upon tin* Commission, it, upon its own motion, 
r(‘-open(‘d th(‘ proc(‘(‘ding for further consideration of 
the record as made*. The Commission’s sup])lemental 
report, dat(‘d l)(‘(*(‘mb(*r o, 1927, and reported in 136 
/. C. C. Rep. 37, rf scq., is as follows: 


“In the original r(‘])ort, 74 /. (1. ('. '-Id, Division M 
found that dtnuurragc* charges on shi])ments of 
various commoditi(‘s to complainant's plant at 
Bartlesville, Okla., during the jieriod from January 
to August, 1918, were legally applicable and not 
unlawfid, and th(‘ complaint was dismissed. Sub- 
secpiently on Decemb(‘r 11, 1922, March b. 1927). and 
May 23, 1927, complainant fihul petitions for r«‘- 
hearing and reargument, all of which w(*re denied. 
To rcunove anv doubt as to the reasons which 


prompted those denials we have deem(‘d it desir 
able to reopen this proceeding on our own motion 
for further consideration of the record as made. 
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In its last petition complainant stated that it did 
not seek to reopen the case on the facts but desired 
only a review of the question of law presented. It 
contendc'd that the findings of Division 3 were er¬ 
roneous in the lij^ht of the Supreme Court’s deci¬ 
sion in Dai'is v. Hetiderson, 266 U. S. 92, and in¬ 
consistent with our findings in certain subsequent 
cases, notably Campbell Construction Co. v. L. C. 
d' S. E. Rif. Co., 95 I. C. C. (iOS. The case last 
mentioned involved the validity of demurrage 
charg(‘s on shipments subjectcnl to constructive 
placement, where no writtcm notice either of arrival 
or of such placement was scmt to the consignee, 
who, however, had actual notice. On the authority 
of Davis V. Henderson, supra, in which it was held 
that a tariff rule, requiring written notice, could 
not be waived, we found that the charges there in 
issue were inapplicable and awardcnl reparation. In 
tin* report we stated that we had theretofore found 
that demurrage charges assessed under similar cir¬ 
cumstances were applicable and not unlawful, cit¬ 
ing the instant case and another. 

The circumstances in this case and the Campbell 
case were similar in that each involved the lawful¬ 
ness of demurrage charges on shipments which 
could not be delivered because of consignee’s in¬ 
ability to receive them, and it was argued in each 
that the notice to the consigiH'e was inadequate un¬ 
der the governing tariff. A reading of the two 
reports reveals that while the two cases resembled 
each other in a general way, there were differencs 
in detail and that the governing tariff rules were 
far from being the same. The shipments in the 
Campbell case were made in 1922 and were gov¬ 
erned by the uniform demurrage code of 1919, 
whereas the rules in eff(‘ct in 1918 were the 1916 
rules. The diff(‘rences in wording are shown by 
the following excerpts: 
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1910 

Rule 4. Notification. 

Section A. Notice shall 
be sent or given consignee 
by carrier’s agent in writ¬ 
ing, or as otherwise agreed 
to by carrier and consignee, 
within 24 hours after ar¬ 
rival of cars and billing at 
destination, such notice to 
contain point of shipment, 
car initials and numbers, 
and the contents, and, if 
transferred in transit, the 
initials and number of the 
original car, • • • 


Sections D. In all cases 
where notice is required 
the removal of any part of 
the contents of a car by 
the consignee shall be con¬ 
sidered notice thereof to 
the consignee. 


Rule 5. Placing cars 
for loading. 

Section A. When de¬ 
livery of cars consigned or 
ordered to any other than 
public-delivery tracks or to 
Industrial interchange 
tracks can not be made on 
account of the act or ne¬ 
glect of the consignee, or 
the inability of the con¬ 
signee to receive, delivery 
will be considered to have 
been made when the cars 
were tendered. The car¬ 
rier’s agent must send or 

give the consignee written 
notice of all cars he has 
been unable to deliver be¬ 
cause of the condition of 
the private or Interchange 
tracks, or because of other 
conditions attributable to 
consignee. This will be 

considered constructive 
placement. See Rule 4 

(Notification). 


1919 

Rule 4. Notification. 

Section A. Notice of ar¬ 
rival shall be sent or given 
consignee or party entitled 
to receive same by this 
railroad’s agent in writing 
or, in lieu thereof, as oth¬ 
erwise agreed to in writ¬ 
ing by this railroad and 
consignee, within 24 hours 
after arrival of car and 
billing at destination, such 
notice to contain car ini¬ 
tials and number, point of 
shipment, contents and if 
transferred in transit, the 
initials and number of orig¬ 
inal car. * • * 

Section D. In all cases 
where any part of the con¬ 
tents of a car has been re¬ 
moved by the consignee 
prior to the sending or giv¬ 
ing of required notice, such 
removal shall be considered 
as notice of arrival. 

Rule 5. Placing Cars 
for Unloading. 

Section A-1. When de¬ 
livery of a car consigned 
or ordered to an indus¬ 
trial interchange track or 
to other-than-a-public de¬ 
livery track cannot be made 
on account of the inabil¬ 
ity of the consignee to re¬ 
ceive it, or because of any 
other condition attributable 
to the consignee, such car 
will be held at destination 
or, if it cannot reasonably 
be accommodated there, at 
the nearest available hold 
point, and w'ritten notice 
that the car is held and 
that this railroad is unable 
to deliver will be sent or 
given to the consignee. This 
will be considered construc¬ 
tive placement. (See Rule 
3. Sections D and E,) 
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Rule 8. Claims. 

Section D. Delayed or 
IniprojK^r notice by carrier. 
When notice has been sent 
or given in substantial com- 
plicance with the require¬ 
ments as specified in these 
rules, the consignees shall 
not thereafter have the 
right to call in question the 
suiliciency of sucli notice 
unless within 4 8 hours 
from 7 a. m. following the 
day on which notice is sent 
or given, he shall serve up¬ 
on the delivering carrier a 
full written statement of 
his objections to the suf¬ 
ficiency of such notice. 


Rule 8. Claims. 

Section D. Delayed or 
improper notice by this 
railroad. 

1. (a) When notice of 

arrival does not contain all 
the information specified 
in Rule 4, Sec. A, con¬ 
signee shall not have the 
right to call in question the 
sulficiency of such notice, 
unless within the pre¬ 
scribed free time he shall 
serve upon this railroad’s 
agent a written statement 
of the omitted information 
required, in which event 
the time between receipt of 
such statement and the fur¬ 
nishing of the omitted in¬ 
formation will not be com¬ 
puted against the con¬ 
signee. 


It will 1)(‘ ii()t(‘(l that Rule 4, Section A, of the 
1919 rules re(juired notic(‘ of arrival in writing or, 
in lieu thereof, as otlierwise a,i 2 :r(‘ed to in writing. 
In the Cdutphcll case th(‘r(‘ was no written notice 
eitlier of arrival or of constructive placement. De¬ 
fendant’s ])osition in that case was— 

that althougli the notice of arrival did not fully 
comply with the letter of defendant’s demur¬ 
rage rules, the absence of written notice was 
not the proximate cause of delay in unloading 
and releasing the cars and did not in any way 
prejudice complainant in the premises, and 
that the giving of oral notice of the arrival of 
cars was according to a custom and under¬ 
standing between complainant and defendant. 
Since* th(‘n‘ was no writt(‘n arrival notice or writ- 
t(‘n agr(‘(‘ment in lieu th(‘reof, as required by the 
])lain terms of the tariff, the holding of the Su- 
pi’eme C’oui’t in Davis v. Hoidcrson manifestly was 
controlling. 


In the instant case notices of arrival fullv 
])lying with Rub* 4 were piomplly given. A 


com- 

ssum- 
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ing that additional notieo was required for cars 
placed on tracks 1 and 2 under Rule 5, Section A, 
as complainant contends, tlu^re is ground for hold¬ 
ing that the r(*ference to Rul(‘ 4 at tlu* end of that 
section in tlie 191() rules could lu* constiued as au- 
thorizin*? by mutual aj^nMUiumt notice* in some form 
oth(*r than writiuir, as provid(‘d in Rule* 4, 8(*ction 
A. Furth(‘rmor(*, as pointed out in tin* oriurinal 
r(‘port, <*om])Iaiiiant occasionally to(>k samples of 
<u*(* f!*om cars on tracks 1 and 2. rnder Rule 4, 
Section 1), this removal of part of tin* contents in 
such cas«*s was (*<juival(*nt to notice. 


Hut it is umn*c(*ssary to (*xpr<‘ss mo?*(* definite* 
e>pinions with re*spe*ct te) the*se* matte*rs, be‘e'ause* we* 
are* e)f the* eipiniein that in any e*vent the‘re* was sub¬ 
stantial ce)mpliance with Rule i) Se‘e*tion A through 
the daily cheek of tracks 1 anel 2 maele* jointly by 
complainant’s anel defendant’s clerks. The'se* twe> 
men went together to the tracks anel e)ne* checke*el 
track 1 while the other cliecke'd track 2. Kacli then 
made a copy of the other’s recorel, and in this man¬ 
ner both complainant and defendant obtaine*d e*om- 
plete written elata as to the cars he*lel e)n the* tracks 
awaiting unle)ading. In thus making the* che*ck the* 
two clerks acted jeeintly feir be)th f)artie*s, and com¬ 
plainant thereby obtaine‘d writte‘n imtice from de*- 
fendant of cars which coulel not be* elelivere*d be*- 
cause of congestion in complainant’s yarel. Rule 8 
Section I) of tlie 11)16 rules above que)ted expressly 
authorized substantial compliance with r(*quire- 
me*nts e‘e)ne‘e‘rning notie*e, rathe*!* than lite*ral com¬ 
pliance, unless the* ce)nsigiu*e made* written objection 
to the suflicie*ne*y e)f sue*h ne)tice*. The* ne)tice given 
ceimplainant through the yarel che*e‘k was in sub¬ 
stantial e*e)m])liance* with tariff i ule*s, anel as the* suf- 
fie'iency of sue*h neetice was not calle*el in questiem 
within the* time* limite*el, it must be* held to have 
be*en in ae*e‘e>i*elane‘(* with tariff re*(jui!*e*ments. 
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Tn its last petition complainant also relied on 
Milne Lumber Co. v. M. C. R. R. Co., 118 I. C. C. 
580, and Western Bridge d Coyistruction Co. v. 8. 
L.-S. F. Ry. Co., id. 607. In the first case it was 
held that a tariff rule requiring notice by wire to 
consignor of consignee's refusal of a shipment was 
prerequisite to the accrual of demurrage and could 
not be waived. In the second it was held that ac¬ 
tual notice was not substantial compliance with a 
rule requiring written notice. We do not consider 
those findings inconsistent with our conclusions 
here. 

Upon further consideration of all the facts we 
affirm the conclusion in the original report that the 
demurrage charges here in issue were assessed in 
accordance with tariff authority and were not un¬ 
lawful. 

Commissioners Hall, Aitchison, and Brainerd dis¬ 
sent. 

Bv the Commission.’^ 

Proceedings Before Supreme Court of 
District of Columbia. 

The Commission having denied the complainant’s 
demand for the entry of an order awarding repara¬ 
tion, petition for a writ of mandamus was filed in 
the Supreme Court of the District of Columbia on 
November 8, 1927, praying that the Commission be 
directed to grant the relief sought (Transcript of Rec¬ 
ord, p. 2). The case was docketed as No. 74273, at 
law. 

The Court, upon consideration of the petition, on 
November 8, 1927, issued a rule to show cause against 
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the Commission ordering that it show cause on or 
before November 30, 1927, why the prayer of the peti¬ 
tion should not be granted, and the writ of mandamus 
issued, compelling the defendant. Commission, to per¬ 
form its ministerial duty in accordance with the pro¬ 
visions of the Interstate Commerce Act and to enter 
or cause to be entered in the complaint of Bartles¬ 
ville Zinc Company v. Director General, As Agent, 
/. C. C. Docket No. 11468, an order awarding repara¬ 
tion to the petitioner as prayed for in its complaint filed 
therein, and to take such other action as by law re¬ 
quired, in order to ascertain the amount of damages 
the petitioner is entitled to by way of reparation for 
the overcliarges assess(‘d against and paid by it, pro¬ 
vided a copy of the order be served upon the defend¬ 
ant, Commission, on or before Xovtmiber 12, 1927 
(Transcript of I\(‘cord, p. 17). 

The order to show cause having Ixmui seasonably 
served upon the defendant. Commission, and due re 
turn made, the Commission fil(‘d its c(‘rtain answer 
to said petition, in whicli, aft(‘r nuimM-ous admissions 
and denials, it set forth, in paragraph XH thereof, 
a plea in suspension of the action in which it stated 
that subsequent to the filing of the petition (herein), 
on, to-wit: November 21, 1927, the Commission had 
made and entered an order in the case of Bartlesville 
Zinc Company v. Director General, As Agent, No. 
11468, directing that the proceeding be reopened for 
further consideration on the record as made before 
it (Transcript of Record, p. 18). 

Thereafter, on, to-wit: December 5, 1927, the Com¬ 
mission filed a supplemental report in said case in 
which it affirmed its original decision, holding that 
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the notice acquired by the complainant through the 
check of the carrier’s tracks 1 and 2 was a substantial 
compliance with the carrier’s tariff requiring written 
notice and that, therefore, the charges were assessed 
in accordance with tariff authority and were not un¬ 
lawful (136 /. C. C. Rep. 57: Trauscript of Record, 

p. •!•')). 

No further pleading having been filed in Court by 
the defendant, C’ommission, the petitioner tendered is¬ 
sue upon the defendant’s answer and said supplemental 
report by way of reply (Transcript of Record, ]). 31). 
The petitioner, in its reply, questioned the right of the 
defendant. Commission, pendente lite this proceeding, 
to enter its said order of November 21, 1927, reopen¬ 
ing said cause upon the record as made, excepting 
for the purpose of correcting its allegi'd error in deny¬ 
ing the complainant therein the relief therein sought 
and for the purpose of performing its ministerial duty 
in accordance with the provisions of the Interstate 
Commerce Act and for the purpose of entering or 
causing to be entered in said cause an order award¬ 
ing reparation to the petitioner as prayed for in its 
complaint filed therein, and for the purpose of such 
other action as by law required in order to ascertain 
the amount of damages the petitioner is entitled to 
by way of reparation for the overcharges assessed 
against and paid by it, in obedience to the Court’s 
order to show cause (Transcript of Record, p. 32). 

The reply of the petitioner attacked the materialty 
and relevancy of the Commission’s supplemental re¬ 
port upon the theory that although the Commission 
had the right to reopen the proceeding, pendente lite 
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the Court action, for the purpose of taking poeniten- 
ticiry action, yet in view of the fact that the Commis¬ 
sion failed to take such action, but on the contrary 
affirmed its original decision in the case, its order of 
November 21, l!)27, reopening the proceeding and its 
supplemental report and decision thereunder of De¬ 
cember 5, 1927, are wholly immaterial and irrelevant 
to the issues in this cause and have and are of no 
force or binding effect upon the Court; as otherwise, 
it would be possible for the Coniinission to defeat 
the Court’s jurisdiction by the simple expedient of 
reopening a proceeding pendente lite the Court action, 
but without any intention of affording the relief de¬ 
manded. The petitioner’s attack upon the materialty 
and relevancy of the Commission’s supplemental re¬ 
port and decision is based upon the further ground 
that the action in mandamus being necessarily based 
upon the Commission’s findings of ultimate facts and 
those facts being res ad judicata and binding upon all 
parties, the status quo must be maintain(*d until a judi¬ 
cial determination of the issues involved in tlie Court 
action. Pendente lite nihil innovetur. Any other theory 
would produce endless confusion. 

The reply of the petitioner further controverted cer¬ 
tain findings of fact and conclusions of law contained 
in the Commission’s supplemental order and deci¬ 
sion of December 5, 1927, as not being in accordance 
with the evidence and record made in the proceeding 
(Transcri])t of Record, pp. 34). (S<’e note at foot o/ 
p. 49.) 

The reply of the petitioner finally denies and joins 
issue on each and every material allegation in the an¬ 
swer of the defendant. Commission, not expressly ad- 
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mitted or confessed and avoided in such reply, or con¬ 
troverted by the record as made in Bartlesville Zinc 
Company v. Director General, As Agent, No. 11468, 
74 /. C. C. 26, et. seq. and prays, as in the first in¬ 
stance, for a writ of mandamus directed to the Com¬ 
mission to afford the petitioner the relief sought (Tran- 
scM’ipt of Iteconl, p, 

The cause was heard by the Supreme Court of the 
District of Columbia upon the petition, answer and 
reply; and that Court dismissed the petition upon the 
ground that tlie petitioner had not made out a case 
for a p(*remptory writ of mandamus. The case is 
lie re on appeal. 

STATEMENT OF THE ISSUE 

The gravamen of this action is the failure and re¬ 
fusal of the defendant, Interstate Commerce Commis¬ 
sion, to (uiter a final valid order, pursuant to its 
findings of ultimate facts and in accordance with the 
law applicable thereto, as will authorize a refund to 
the petitioner of the amount of overcharges paid by it. 

Writte)i notices of the carrier’s inability to deliver 
the cars in (juestion because of conditions attributable 
to the consignee (petitioner) were not sent or given 
to it by the carrier’s agent, as provided by the applic¬ 
able tariff, which requirement reads as follows: 

“Rule T)—Placing cars for unloading. 

“Section A. When delivery of cars consigned 
or ordered to any other than public-delivery tracks 
or to industrial interchange tracks cannot be made 
on account of the act or neglect of the consignee, 
or the inability of the consignee to receive, de- 
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livery will be considered to have been made when 
the cars were tendered. The carrier’s agent must 
send or give the consignee written notice of all 
cars he has been unable to deliver because of the 
condition of the private or interchange tracks, 
or because of other conditions attributable to con¬ 
signee. This will he considered constructive place¬ 
ment” (74 /. C. C. Rep. 26, 27, 28). 

The Commission held as follows: 

“No evidence was offered that the demurrage 
charges assessed were unreasonable in and of 
themselves, and the sole question is whether they 
were applicable under the provisions of the gov¬ 
erning tariff. It is clear that under the conditions 
surrounding the switching of cars from tracks i 
and 2 to unloading points within the plant there 
was ayi arrangement, mutuully recognized, where¬ 
by individual cars were placed at particular un¬ 
loading points under the direction and control o! 
complainant’s yard foreman or his assistant; and 
that the detention of the cars on tracks 1 and 
2 was attributable to complainant. As stated be¬ 
fore, due notice of arrival was promptly given; 
and, in addition, complainant had actual knowl¬ 
edge at all times by daily check and written record 
of the placement and detention on tracks 1 and 2 
of shipments consigned to it” (74 I. C. C. Rep. 
26, 29). 

The Commission further held as follows: 

“The demurrage charges were assessed in sub- 
stantial compliance with the provisions of the ap¬ 
plicable tariffs” (74 I. C. C. Rep. 26, 30). 

The petitioner contends that the Commission ac¬ 
cepted the conduct of the parties as constituting a 
substantial compliance with the published tariff in lieu 
of the written notice specifically required from the 
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carrier by such tariff; that all of the cars in question 
were consigned to the petitioner to its private tracks 
within its plant enclosure and not to public-delivery 
tracks or to industrial interchange tracks; and, that 
there was no constructive placement, so as to permit 
the accrual of demurrage charges within the meaning 
of Rule T), Section A of the applicable tariff, herein¬ 
before set forth, in the absence of th(‘ required written 
notice. 

That the following findings of ultimate facts made 
by the Commission in its report are to the effect that 
all of the cars in question were consigned to the peti¬ 
tioner’s private tracks within its plant enclosure, and 
not to public-delivery tracks or to industrial inter¬ 
change tracks: 

“Complainant owns and maintains within its 
plant enclosure at Blackwell a system of tracks 
connecting with the rails of the Atchison, Topeka 
& Santa Fe, hereinafter called the Santa Fe, at a 
point on the latter’s right of way which adjoins 
the southwestern corner of the enclosure. In addi¬ 
tion to its main-line track the Santa Fe owns and 
maintains adjacent to the enclosure two sidings, 
hereinafter called tracks 1 and 2, approximately 
3,000 and 2,000 feet in length, respectively. There 
are no other industries in the vicinity of the plant, 
and the evidence shows that tracks 1 and 2 were 
construct(‘d to afford additional storage space for 
loaded and empty cars and to facilitate their hand¬ 
ling to and from the plant (y). 20). Cars were at 
no times unloaded while upon those tracks and it 
apy)ears that th(‘y were never intended to be us(‘d 
for that pui‘])ose. The Santa Fe is the only car¬ 
rier serving the complainant’s plant. The St. Louis- 
San h’rancisco also reaches Blackwell, but ship¬ 
ments for complainant over that I’ond are switched 


20 


by the Santa Fe from the Blackwell yards to the 
plant, a distance of about one mile. Delivery at 
the plant is made without any charge in addition 
to the line-haul rates. • • ♦ Upon arrival of each 
shipment at the Blackwell yards written notice iden¬ 
tifying the car by initials and number, point of 
origin and contents, was promptly given complain¬ 
ant. Without further notice the cars were moved 
to the plant, by either line-haul or switching engine 
of the Santa Fe, and generally were placed on 
tracks 1 and 2. After being there held for vary¬ 
ing periods, they were removed under circum¬ 
stances hereinafter described, to unloading points 
within the plant * * * (p. 27). Since 1916 the 
Santa Fe has maintained a switching engine and 
crew at complainant’s plant with instructions to 
perform whatever switching service complainant re¬ 
quested. The crews assigned to the plant during 
the greater part of the time were familiar with its 
requirements and switched cars between tracks 1 
and 2 and the plant without detailed instructions 
except wlien requested to spot particular cars. If 
the crew did not know where particular cars should 
be placed, they obtained instructions from com¬ 
plainant’s yard foreman or bis assistant fp. 28). 
• * * There were certain established points of un¬ 
loading within the plant for the various commodi¬ 
ties received. * * ♦ The actual capacity of the plant 
tracks exceed somewhat that of tracks 1 and 2. As 
a general rule, no cars were placed on those tracks 
except at the established points of unloading: and 
such spotting was in accordance with complainant’s 
instructions” (p. 29). 

That the Commission admitted its erroneous deci¬ 
sion in the case at bar in its subsequent decision in 
the case of Campbell Construction Company v. Lh 
C rosse £ Southeastern By. Co., 95 I. C. C. Rep. 603. 
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605, decided by the full Comniission on January 6, 
1925, wherein it held that demurrage charges assessed 
on certain carload shipments were inapplicable be¬ 
cause of lack of written notice as provided by the ap¬ 
plicable tariff and awarded reparation accordingly, 
stating: 

“We have heretofore found that demurrage 
charges assessed under similar circumstances were 
applicable and were not unlawful. Bartlesville 
Zinc Co. V. Director General, 74 I. C. C. 26; In¬ 
ternational Paper Co. v. Director General, 74 I. 
C. C. 34. But we view the doctrine of Davis v. 
Henderson, 266 U. S. 92, decided October 27, 1924, 
as controlling.’’ 

In further support of its conclusion, the Commis¬ 
sion (juoted the following excerpt from the opinion of 
the United States Supreme Court in Davis v. Hender¬ 
son, supra, (45 Sup. Ct. Rep. 24, 69 L. Ed. 182). 

“There is no claim that the rule requiring writ¬ 
ten notice is void. The contention is that the rule 
was waived. It could not be. The transportation 
service to be performed was that of common car¬ 
rier under published tariff. The rule was a part 
of the tariff” (citing, among other cases, Davis 
V. Cornwell. 264 U. S. 560: 68 L. Ed, 848: 44 Sup. 
Ct. Rep. 410). 

The maxim in consimili casu, consimile dehet esse 
re medium applies here. 

ASSIGNMENT OF ERROR. 

The Court erred in discharging the rule to show 
cause and in dismissing plaintiffs’ petition. (Transcript 
of Record, p. 40). 
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MANDAMUS ONLY PROPER AND 
ADEQUATE REMEDY. 

There is no statutory provision for a judicial review 
of a negative order of the Interstate Commerce Com¬ 
mission, by way of ai)peal, writ of error or otherwise, 
so far as the complaining shipper is concerned. (Proc¬ 
tor S Gamble Company v. United States [1912], 225 
U. S. 282: 56 L. Ed, 1091; 32 Sup. Ct. Rep. 761.) 

However, in view of the Commission's error in the 
application of the rules of law to the construction of the 
demurrage tariff involved in this case, the petitioner 
could have subsequently proceeded in court in a proper 
action against the carrier for the recovery of its al- 
legi'tl damag(‘s, basing its action upon the Commission’s 
findings of ultimate facts, as contained in its published 
report, whicli findings of the Commission would have 
constitut(“d prima facie evidence of the facts therein 
stated. The ultimate facts, as found bv the Commis- 
sion, being properly averred, there would have been pre¬ 
sented for judicial determination the same character of 
question as is involved in this proceeding, viz., the 
question of law involving the construction of Rule 5, 
Section A, of the published interstate demurrage 
tariff. The determining factor is not the character of 
the function, but the character of the controverted 
question and the nature of the inquiry necessary for 
its solution. The sole question being one of law in the 
construction of the tariff, preliminary resort to the 
Commission was unnecessary. The court’s action in 
the construction of the tariff would a priori, constitute 
a judicial review of the Commission’s decision and in 
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that aspect of the matter would be in the nuture of an 
error proceeding. But would it have been proper to 
have pursued such judicial remedy and thereby place 
upon the court the burden of determining matters that 
should have been disposed of by the Commission, es¬ 
pecially in view of the Commission’s admitted error of 
law and its arbitrary refusal to a])ply the correct rule 
of law to the Bartlesville Zinc Company Case while so 
doing ill mnnerous other cases? The petitioner right- 
full v selected the Commission as its forum and the 
ConDnission teas duty hound to dispose of the case ac¬ 
cording to Idle. Its arbitrarv failure and refuvsal to do 
• • 

so should b(‘ made the basis of a peremptory writ of 
mandamus to compel it to do so, instead of the subject- 
matter of an original suit in the court whereby there 
is pres(‘nt(‘(l a ntoof (|U(‘stion of law for judicial determi¬ 
nation. Th(‘ following historical antecedents of this 

cas(* el(‘arlv indicate the chaiacter of nmiedv to be in- 

« • 

V()k(*(l th(*r(‘in. 

On October 23, 1922, the Interstate Commerce Com¬ 
mission dismissed the complaint of petitioner, appel¬ 
lant herein, and thereafter denied various petitions for 
rehearing. 

On October 27, 1924, the United States Supreme 
Court decided the case of Davis v. Henderson (266 
U. S. 92y 45 Sup. Ct. Rep. 24, 69 L. Ed. 182) and held: 

“There is no claim that the rule requiring writ¬ 
ten notice is void. The contention is that the rule 
was waived. It could not be. The transportation 
service to be performed was that of common car¬ 
rier under published tariff. The rule was a part 
of the tariff.” 
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Thereafter, to-wit: on January 6, 1925, the Com¬ 
mission in the case of Campbell Construction Company 
V, La Crosse & Southeastern Ry. Co,, 95 I, C, C, Rep, 
603, 605, admitted its erroneous decision in the Bartles¬ 
ville Zinc Company Case, 74 1, C, C. Rep. 26, in the 
following language: 

“We have heretofore found that demurrage 
charges assessed under similar circumstances were 
applicable and were not unlawful. Bartlesville 
Zinc Co. V. Director General, 74 1. C. C. 26; Liter- 
nationul Paper Co. v. Director General, 74 I. C. C. 
34. But we view the doctrine of Davis v. Hender¬ 
son, 266 U. S. 92, decided October 27, 1924, as 
controlling.” 

Since the decision of the Conunission in Campbell 
Construction Co., supra, it has consistently applied the 
doctrine enunciated by the Supreme Court in Davis v. 
Henderson, supra, in the following cases: 

General Motors Corporation v. Director Gen¬ 
eral, as Agent, (1925) 100 1. C. (\ Rep. 341, 
344. 

Central West Coal £ Lumber Co. v. Chicago, 

B. & Q. Rd. Co. (1925), 104 I. C. C. Rep. 
452, 453. 

Milne Lumber Company v. Michigan Central 
Rd. Co. (1926), 118 I. C. C. Rep. 580, 582. 

Western Bridge S Construction Company v. 
St. Louis-San Francisco Ry. Co. (1926) 118 
I. C. C. Rep. 607, 609. 

Louisell Pine £ Hardwood Company, Inc. v. 
Chicago, R. I. £ P. Ry. Co. (1927) 132 /. C. 

C. Rep. 341. 

Woodcock Company v. Atlantic Coa.^t Line Rd. 
Co. (1927) 136 I. C. C. Rep. 419, 421. 
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Finally, on or about May 7, 1927, petitioner, appel¬ 
lant herein, filed with the Commission a formal demand 
for the entry of a valid order consonant with the de¬ 
cision of the Supreme Court in Davis v. He'tiderson, 
supra, awarding to the petitioner reparation for the 
overcharges paid by it in accordance with its minis- 
terial duty under the Act. Thereafter, on June 13, 
1927, the Commission denied the relief sought. 

The action of the Commission in Campbell Construc¬ 
tion Company^ supra, admitting its erroneous decision 
in the Bartlesville Zinc Company Case, and its subse¬ 
quent, consistent application of the law announced by 
the Supreme Court in Davis v. Henderson^ supra, 
rendered the question of law involved in this case a 
moot one for the purpose of judicial determination. 
(United States v. Alaska Steamship Company [19201, 
2:')S U. S. 113. 40 Sup. Ct. Rep. 448, 04 L. Ed. 808, 809.) 

This is not a case of misinterpretation of law by 
the Commission, because it recognized the correct rule 
of law in Campbell Construction Company, supra, 
wherein it admitted its error in tlie Bartlesville Zinc 
Company Case, and because of its subsequent, correct 
application of law in numerous other decisions. The 
action of the Commission which gives rise to this pe¬ 
tition for a writ of mandamus is, its arbitrary refusal 
to apply the correct rule of law to the Bartlesville 
Zinc Company Case and thereby correct its admitted 
error. Therefore, mandamus is the only proper and 
ad(‘({uate reiiKHly available to the petitioner. This is 
argumoftum ad rcrecundiam. 

Although a contemporaneous interpretation is the 
best and most authoritative in the eye of the law and 
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later decisions are the stronger, yet reliance need not be 
plac(*d solely upon the rule of law declared by tlie 
United States Supreme Court in the case of Davis v, 
Hcmlrrsoii, supra, for the reason that the question of 
the iurialahilitjf of a published interstate tariff, because 
of its approxiniafiveuess to a Federal statute, had been 
afTinnativ(*ly passed ipxm and re-afTirnKxl by that tri¬ 
bunal in a long chain of d(‘cisions prior to the Commis¬ 
sion's decision in the Bartlesville Zinc Company Case. 
(See Brief of Authorities, pp. 30-37.) The Commis¬ 
sion hath tluuidofore, not oidv consist(‘ntlv cited those 
Su])r(*me ('ourt decisions in their various application, 
but had its(*lf ascribed those qualities and legal status 
to a publish(*d int(*rstate tarifT, whether it involved a 
rate, (*harge, rule, n‘gulation, burdcm or privilege. 

So that, it mav not be said that the Commission was 
ignorant of tin* correct rule of law at the time of its 
rendition of the oriyinal d(*cision in the case at bar, 
(74 /. C. C. Bep. 20 et. seq). 

A fortiori, the Commission's final decision in the 
premise's, as contained in its supplemental report of 
December o, 1927, (136 I. C. C. Bep. 57, et seq), is 
either a willful disr(*gard of the supreme law of the land 
or it is arriumentum ad hominem. 

As a final proposition it is contended that, under au¬ 
thority of Section 9 of the Act to Regulate Commerce, 
any person claiming to be damaged by any conunon 
carrier subject to the provisions of such Act for a viola¬ 
tion thereof, may elect to either make complaint to the 
Interstate Commerce Commission or bring suit in his 
own behalf for the recovery of sucli damages in a 
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Unitod States District Court of competent jurisdiction. 
(State courts have jurisdiction over overcharges hy 
virtue of the saving clause under Section 22 of the Act), 
If he pursues his remedy before the Commission and 
that tribunal, after full hearing and investigation, makes 
a finding of ultimate facts which supports his claim to 
damages and yet denies him relief, either through fail¬ 
ure or refusal to make an award of reparation, the 
only proper, expedient and adequate remedy available 
to him to enforce his right to damages is hy way of a 
peremptory ivrit of mandamus. This is necessarily true 
for two reasons, viz: (1) there is no statutory pro¬ 
vision for a judicial review by appeal, writ of error or 
otherwise; and, (2) having elected to proceed before 
the Commission he is bound to pursue his remedy to a 
conclusion before that tribunal and it is the duty of the 
Commission to dispose of his entire case according to 
law. 
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BRIEF OF AUTHORITIES 

If by reason of a mistaken view of the law or other¬ 
wise there has been in fact no actual and bona fide ex¬ 
ercise of judgment and discretion, mandamus will lie. 

38 Corpus Juris, page 599, section 74, note 79. 

So where the discretion is as to the existence of the 
facts entitling the relator to the thing demanded, if 
the facts are admitted or clearly proved, mandamus 
will issue to compel action according to law. 

38 Corpus Juris, page 600, section 74^ note 8^. 

The duties which will be enforced by mandamus must 
be such as are clearly and peremptorily enjoined by 
law. 

38 Corpus Juris, page 600, section 75, note 84. 

Where any tribunal in which discretionary power is 
lodged has exercised its discretion so far as the exercise 
is necessary in a particular case, and has given its 
conclusions upon the facts before it, what remains to 
be done to make its conclusions effective is purely min¬ 
isterial, and mandamus will lie to compel its perform¬ 
ance. 

38 Corpus Juris, page 609, section 87, note 78. 

Where the making of an order is not judicial but 
purely ministerial, mandamus will lie to set it aside if 
erroneous. 

38 Corpus Juris, page 837, section 142, note 91. 

The question of jurisdiction in a particular case, 
where the facts are admitted or found, is a pure ques- 
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tion of law; and although the deciding body may have 
exercised a discretion, if there has been an abuse 
thereof, mandamus will lie to correct the error. 

Virginia v. Rives, 100 U. S. 313, 25 L. Ed. 667; Vir¬ 
ginia V. Paul, 148 U. S. 107, 37 L. Ed. 386, 13 Sup. Ct. 
Rep. 536; Re Christensen Engineering Company, 194 
U. S. 458, 48 L. Ed. 1072, 24 Sup. Ct. Rep. 729; Ex 
Parte Harding, 219 U. S. 363, 55 L. Ed. 252, 31 Sup. 
Ct. Rep. 324; Ex parte Brown, 116 U. S. 401, 29 L. Ed. 
676, 6 Sup. Ct. Rep. 587; United States v. Fossaft, 21 
How. 445, 16 L. Ed. 186 Ex parte Russell, 13 Wall. 664, 
20 L. Ed. 632; Re Parker, 131 U. S. 221, 33 L. Ed. 123, 
9 Sup. Ct. Rep. 708; Re Hohorst, 150 U. S. 653, 37 L. 
Ed. 1211, 14 Sup. Ct. Rep. 221; Ex parte Newman, 14 
Wall. 152, 20 L. Ed. 877; Roberts v. United States, 176 
U. S. 221, 231, 44 L. Ed. 443, 447, 20 Sup. Ct. Rep. 376; 
United States, ex rel. Boynton v. Blaine, 139 U. S. 306, 
35 L. Ed. 183, 11 Sup. Ct. Rep. 607. 

Any act in connection with a judicial or quasi-judicial 
proceeding for which there is no legal excuse is subject 
to the control of the courts by mandamus. 

United States, ex. rel. West v. Hitchcock, 19 
App. T). C. 333. 

“The general principle which controls the issue 
of a writ of mandamus is familiar. It can be is- 
su(‘d to dir(‘ct the p(*rformance of a ministerial 
act, but not to control discretion. It mav be direct- 
ed against a tribunal or OTie who acts in a judicial 
capacity, to require it or him to proceed, the man- 
m*r of doing so being left to his or its discre¬ 
tion. * * * The Interstate Commerce Commission 
is pundy an administrative body. It is true it 
may exercise and must exorcise quasi-judicial duties, 
but its functions are defined, and, in the main, ex- 


30 


plicitly <Hn‘ct(*d, by tho act creating it. It may 
aot of its own motion in cortain instances—it may 
be petitioned to move by tliose having rights under 
the act. Jt may ex(‘reise judgment and discretion, 
and, it may be, cannot be controlled in either. But 
if it absolutely nduse to act, deny its power, from 
a misunderstanding of the law, it cannot be said to 
exercise discretion. Give it that latitude and yet 
give it th(‘ pow(*r to nullify its most essential 
duties, and how would its nonaction be reviewed?’^ 
Interstate Commerce Commission v. United States, ex 

rel. Humboldt Steamship Company, (1912) 56 L, Ed. 
849, 854; 224 U. S. 474; 32 Sup. Ct. Rep. 556. 

Where the Commission wrongly refuses to perform 
a specific, peremptory duty prescribed by Congress 
mandamus will lie. 

Interstate Commerce Commission v. United States, 
ex. rel. Waste Merchants Association of Xew York, 
(1922) 67 L. Ed. 112, 114; 260 U. S. 32; 43 Sup. Ct. 
Rep. 6. 

Mandamus will lie if tliere is no other specific legal 
remedy. 

Marbury v. Madison, 1 ('ranch, 163, 2 L. Ed. 69; 

Knox County v. Aspinwall, 24 How. 376, 16 L. Ed. 735; 

United States v. Routwvll, 17 Wall. 604, U L. Ed. 721; 

Taxing District v. Loague, 129 U. S. 493, 32 L. Ed. 780; 

9 Sup. Ct. Rep. 327; Re Pennsylvania Company, 137 
U. S. 451, 34 L. Ed. 738. 11 Sup. Ct. Rep. 141; Sey¬ 
mour V. United States. 10 App. D. ('. 567. 

The fact that there is no other remedy available to 
the plaintiff justifies its right to seek relief by man¬ 
damus. 

Ex parte Harding. 219 U. S. 363, 55 L. Ed. 252, 31 
Sup. Ct. Rep. 324; Ex parte Park Square Automobile 
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Station, 244 U. S. 412, 61 L. Ed. 1231, 37 Sup. Ct. Rep. 
732; Ex parte Roe, 234 U. S. 70, 58 L. Ed. 1217, 34 Sup. 
Ct. Rep. 722; Ex parte Slater, 246 U. S. 128, 62 L. Ed. 
621, 38 Sup. Ct. Rep. 265; Ex parte Hoard, 105 U. S. 
578, 26 L. Ed. 1176. 

Where, as in this case, a plain duty is imposed upon 
the Interstate Commerce Commission, and it declines to 
proceed with its performance, mandamus lies to require 
it to act. 

Interstate Commerce Commission v. United States, 
ex. rel. Humboldt S. S. Co. 224 U. S. 474, 56 L. Ed. 849, 
32 Sup. Ct. Rep. 556; Lane v Hoglund, 244 U S 174, 61 
L. Ed. 1066^ 37 Sup. Ct. Rep. 558; Re Simons, 247 U. S. 
231, 62 L. Ed. 1094, 38 Sup. Ct. Rep. 497; United States, 
ex rel. Louisville Cement Company, v. Interstate Com¬ 
merce Commission, 246 U. S. 638, 62 L. Ed. 914, 38 Sup. 
Ct. Rep. 408; Ex parte Metropolitan Water Company, 
220 U. S. 539, 55 L. Ed. 575, 31 Sup. Ct. Rep. 600; Ex 
parte United States, 242 U. S. 27^ 61 L. Ed. 129; 37 
Sup. Ct. Rep. 72; Ex parte Connaway, 178 U. S. 421, 
4-4 L. Ed. 1134, 20 Sup. Ct. Rep. 951; Ketchum Coal 
Company v. District Ct. 48 Utah 342, 4 A. L. R. 619, 159 
Pac. 737, 26 Cyc. 190. 

The courts mav correct an error of the Commission 
on a p(‘tition for mandamus, where, as in this case, the 
erroneous decision cannot be reviewed on appeal or 
writ of error. Lex semper dahit remedium. 

United States, ex. rel. Louisville Cement Company 
V. Interstate Commerce Commission, (1918) 62 L. Ed. 
914, 917: 246 U. S. 638; Sup. Ct. Rep. 408; cited in 
Interstate Commerce Commission v. United States, ex. 
rel. Waste Merchants Association of New York (1922) 
67 L. Ed. 112, 114; 260 U. S. 32; 43 Sup. Ct. Rep. 6. 
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Section 2 of the Interstate Commerce Act, defining 
and prohibiting unjust discrimination, provides as fol¬ 
lows : 

**That if any common carrier subject to the pro¬ 
visions of tliis Act shall, directly or indirectly, 
by any special rate, rebate, drawback, or other 
device, charge, demand, collect, or receive from 
any ])erson or p(‘rsons a greater or less compen¬ 
sation for any service rendered, or to b(‘ rendered, 
in the transportation of passengers or property, sub¬ 
ject to the provisions of this Act, than it charges, 
demands, collects, or receives from any other per¬ 
son or p(‘rsons for doing for him or them a like 
and contem])oraneous service in the transportation 
of a like kind of traffic und(‘r siibstantiallv simi- 
lar circumstances and conditions, such common 
carrier shall b(* guilty of unjust discrimination, 
which it is lu'ndiy prohibited and declared to be 
unlawful.” (24 Slat. />. 279. In eff(*ct during the 

vear 1018.) 

» 

Section 3 of the Interstate Commerce Act, prohibiting 
undue preference or prejudice, provides as follows: 

“That it shall be unlawful for anv common car- 
rier subject to the provisions of this Act to make 
or give any undue or unreasonable preference or 
advantage to any particular person, company, firm, 
corporation, or locality, or any particular descrip¬ 
tion of traffic, in any respect whatsoever, or to sub¬ 
ject any particular person, company, firm, cor¬ 
poration, or locality, or any particular descrip¬ 
tion of traffic, to any undue or unreasonable preju¬ 
dice or disadvantage in any respect whatsoever.” 
(24 Sfat. L. 379. In effect during the year 1918.) 

Section 6 of the Interstate Commerce Act, requiring 
that published rates be strictly observed, provides as 
follows: 
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(i* • ♦. shall any carrier charge or demand 
or collect or receive a greater or less or different 
compensation for such transportation of * * • 
property, or for any service in connection there¬ 
with, between the points named in such tariffs than 
the rates * * * and charges which are specified in 
the tariff filed and in effect at the time; ♦ • • 
(24 Sfat. 1. 379. 34 Sta. 1. 584. In effect during the 
vear 1918.) 

Section 1 of the Elkins Act, making the willful failure 
to strictly observe published tariffs a misdemeanor, 
provides as follows: 

((« « « rpjjp wilful failure upon the part of any 
carrier subject to said Acts to file and publish 
the tariffs of rates and charges as required by 
said Acts, or strictlv to observe such tariffs until 
changed according to law, shall be a misdemeanor, 
* * (32 Slat. 1. 847; 34 Stat. 1. 584.) 

Section 8 of the Interstate Commerce Act, establish¬ 
ing civil liability against common carriers for damages 
caused by violations of the Act, provides as follows; 

“That ill case any common carrier subject to the 
provisions of this Act shall do, cause to be done, or 
p(*rmit to be done any act, matter, or thing in this 
Act prohibited or declared to be unlawful, or shall 
omit to do any act, matter, or thing in this Act 
required to be done, such common carrier shall be 
liable to the person or persons injured thereby for 
the full amount of damages sustained in conse¬ 
quence of any such violation of the provisions of 
this Act, together with a reasonable counsel or at¬ 
torney’s fee, to be fixed by the court in every case 
of recov(‘rv, which attornev’s fee shall be taxed 
and collected as part of the costs in the case.*’ 
(24 Stat. L. 379.) 
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Section 9 of the Interstate Commerce Act, establish¬ 
ing the right to complain to the Commission, and re¬ 
quiring an election of remedies, provides as follows: 

“That any person or persons claiming to be dam¬ 
aged by any common carrier subject to the provi¬ 
sions of this Act may either make complaint to the 
Commission as hereinafter provided for, or may 
bring suit in his or their own behalf for the re¬ 
covery of the damages for which such common car¬ 
rier may be liable under the provisions of this 
Act, in any district or circuit court of the United 
States of competent jurisdiction; but such person 
or persons shall not have the right to pursue both 
of said remedies, and must in each case elect which 
one of the two methods of procedure herein pro¬ 
vided for he or they will adopt.’’ (24 Stat. L. 379,) 

The principal objects of the Interstate Commerce Act 
were to secure just and reasonable charges for trans¬ 
portation; to prohibit unjust discriminations in the ren¬ 
dition of like services under similar circumstances and 
conditions; and, to prevent undue or unreasonable pro 
judice or disadvantage as to persons, corporations, or 
localities. 

Interstate Commerce Commission v. The Baltimore id' 
Ohio Railroad Company, (1892) 36 L. Ed, 699, 705; 
145 U. S. 263; 12 Sup. Ct. Rep. 844. 

“It cannot be challenged that the gr(‘at purpose 
of the Act to regulate commerce, whilst seeking 
to prevent unjust and unreasonable rates, was to 
secure equality of rates as to all, and to destroy 
favoritism, these last being accomplished by re¬ 
quiring the publication of tariffs, and by prohibit¬ 
ing secret departures from such tariffs, and for¬ 
bidding rebates, preferences, and all other forms 
of undue discrimination. To this extent and for 
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these purposes the statute was remedial and is, 
therefore, entitled to receive that interpretation 
whicli reasonably accomplishes the great public pur¬ 
pose which it was enacted to subserve.’’ 

Xcic York', Xcir llaren £ IJarijord Railroad Coin- 

pany v. Interstate Commerce Commission^ (1906), 200 
r. S. :i6i, :VJI; 50 L. Ed. 515, 521; 26 Sup. Ct. Rep. 
272y 277; Cited in Armour Packing Company v. United 
States (1908) 209 U. S. 56; 28 Sup. Ct. Rep. 428; 52 
L. Ed. 681. 

The interstate Commerce Act prescribes the publish- 
ed-tariff rate as the rule of compensation on interstate 
shipments and makes the same binding upon the car¬ 
rier. 

Gulf, Colorado dt Santa Fe Ry. Co. v. Hcfley, (1895) 
39 L. Ed. 910, 912; 158 U. S. 98; 15 Sup. Ct. Rep. 802; 
cited in Texas £ Pacific Ry. Co. v. Mugg, (1906) 202 
U. S. 242; 26 Sup. Ct. Rep. 628; 50 L. Ed. 1011. 

The law has provided for the establishment of one 
rate, to be filed as provided, subject to change as pro¬ 
vided, and that rate to be, while in force, the only 
legal rate. Any other construction of the statute opens 
the door to the possibility of the very abuses of unequal 
rates which it was the design of the statute to punish. 

Armour Packing Company v. United States, (1908) 
209 U. S. 56, 81; 28 Sup. Ct. Rep. 428; 52 L. Ed. 681, 
694. 

The statute makes the rate as published or filed con¬ 
clusive on the carrier. The carrier files and publishes 
the rate. It may well be concluded by its own action. 
But neither shipper nor carrier may vary from the duly 
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filed and published rate without incurring the penalty 
of the law. 

Armour Packing Company v. United States 
supra. 

The statute is read Into the contract of transporta¬ 
tion and becomes a part of it. Likewise, the pub¬ 
lished tariff applicable at the time the shipment moves 
is read into the shipping contract. 

Armour Packing Company r. United States 
supra. 

It is now the established rule that a carrier can¬ 
not depart to any extent from its published schedule 
of rates for interstate transportation on file without 
incurring the penalties of the statute. 

Louisville d' Nashville llailroad ('ompa)iy v. Mottley 
(1911) 219 U. S. 467; 31 Sup. Ct. Rep. 265; 55 L. Ed. 
297y 301; cited in Chicago, 1. d L. Ry. Co. v. United 
States (1911) 219 U S. 486; 31 Sup. Ct. Rep. 372; 55 
L. Ed. 303, 309. Louisville d Nashville Rd. Co. v. 
Maxwell (1915) 59 L. Ed. 853. 855; 227 U. S. 94: 35 Sup. 
Ct. Rep. 494. 

The published tariff governing interstate transpor¬ 
tation between two given points, so long as it remains 
uncancelled, is as fixed and unalterable, either by the 
shipper or by the carrier, as if tliat particular rate had 
been established by a special act of Congress. When 
regularly published, it is no longer the rate imposed by 
the carrier, but the rate imposed by the law. The pub¬ 
lished rate has taken on a fixed and rigid character that 
does not permit it to yield either to importunity or 
mistake. The law governing transportation between 
two points for which that rate was established requires 
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that rate to be paid by the shipper and collected by the 
carrier, and any departure from it, either by the carrier 
or the shipper, is as much a crime as it would be if the 
rate had been fixed by special enactment. Not even 
a court may interfere with a published rate or authorize 
a departure from it when it has been established volun¬ 
tarily by the carrier. 

Poor Grain Company v. Chicago^ Burlington d 
Quincy Railroad Company (1907) 12 /. C. C. Rep. 418. 

A duly published tariff in many respects approxi¬ 
mates a statute. Parties have no power to vary it by 
their express contract, much less merely by those im¬ 
plications arising from their conduct. 

Lakewood Engineering Company v. New York Cen¬ 
tral Rd. Co. (1919) 27)9 Fed. Rep. 61, 64; Pennsylvania 

R. Co. V. Internatiomil Coal Mining Co. (1913) 230 U. 

S. tS f. 7)7 L. Ed. 1446, 147)1, 33 Sup. Ct. Rep. 893. 

The law compels carriers to publish and post their 
schedules of charges upon the theory that they will 
be informative; they are supposed to be expressed in 
plain terms, and a shipper who consults them has a 
right to rely upon their obvious meaning. 

Sivift d Company v. United States (1918) 255 Fed. 
Rep. 291, 293; citing Newton Gum Company v. Chicago 
Burlington d Quincy Rd. Co. (1909) 16 I. C. C. Rep. 
341, 346. 

Tariffs are to be construed according to their lan¬ 
guage, and the intention of the person who framed the 
tariff, or the arbitrary practice of the carrier there¬ 
under mav not be looked to as authoritative construe- 
tion thereof. 

Hurlhurt v. Lake Shore d Michigan Southern Ry. 
Co. (1888), 2 1. C. C. Rep. 122, 2 I. C. Rep. 81; New¬ 
ton Gum Company v. Chicago, Burlington d Quincy 
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Ud. Co., snpra; Pacific Coast Biscuit Company v. Spo¬ 
kane, P. (C S. By. C<K. (1911) -10 I. C. Rep. 54(1, 549; 
Prairie Oil (& Gas ('ompany v. Wabash Railway Com¬ 
pany, (1917)^ 45 I. (\ Rep. 1, 2. 

The broad purpose of tlie coiiiinerce act to compel 
the establishment of r(‘asoiiable rates and their uni¬ 
form application would be def(*ated if sanction be given 
to any special contract, or arrangeiiKuit. 

Chicago d' Alton Railroad ('ompany v. Kirby (1912) 
225 U. S. 155; 56 L. Kd. lO.Vi: 51 Snp. ('t. Rep. 64S. 

The purpose of the recpiirenumt that tariff provi¬ 
sions be strictly adhered to is so that all shippers may 
receive equal treatment. 

Davis V. Cornwell (1924) 264 U. S. 560; 44 Sup. Ct. 
Rep. 410; 68 L. Ed. 848, 850; citing ('hicago d Alton 
Railroad Company v. Kirby, supra. 

An interstate carrier cannot waive a rule which is 
part of its published tariff, to the effect that orders for 
cars for use of shippers must be in writing. The Court 
said: 

“There is no claiin that tlie rule recpiiring writ¬ 
ten notice is void. The contemtion is that the rule 
was waived. It could not be. The transportation 
service to b(‘ performed was that of a common 
carrier under pn])lislied tariffs. The rule was a 
part of the tariff.” 

Davis V. Henderson, (1924) 69 L. Ed. 182; 266 U. 
S. 92; 45 Sup. Ct. Rep. 24; citing Davis v. Cornwell, 
supra. 

Demurrage charges must be expressly authorized by 
the carrier\s tariffs. 

Munroe d Sons v. Michigan Central Rd. Co. (1909), 
17 I. C. C. Rep. 27, 29; Schaefer d Sons v. Chicago 
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Rock Island S Pacific Ry, Co. (1910), 18 I. C. C. Rep. 
414; Northport Smelting S Refining Company v. Great 
Northern Ry. Co. (1919), 53 I. C. C. Rep. 641. 

Demurrage charged for the detention of cars in load¬ 
ing or unloading is a terminal charge, required to be 
shown by the schedules of rates filed and published by 
an interstate railroad company by the terms of Section 
1 of the Interstate Commerce Act which defines “trans¬ 
portation’’ as including all the instrumentalities and 
facilities of shipment and all services in connection 
with the receipt, delivery, and handling of property 
transported, and by Section 6 of the Act, requiring the 
filing and publishing of schedules showing all the rates 
and charges for transportation, stating separately all 
terminal charges. 

Lehigh Valley Rd. Co. v. United States (1911), 188 
Fed. Rep. 879; 110 C. C. A. 513. 

Any departure by an interstate railroad company 
from the demurrage charges fixed by its filed and pub- 
lish(‘d schedules constitutes a misdemeanor under the 
h^ilkins Act. 

Lehigh Valley Rd. Co. v. United States, supra. 

Demurrage cannot be assessed unless specifically pro¬ 
vided for in the carrier’s tariffs. 

Wood V. New York, Philadelphia S Norfolk Rd. Co. 
(1919), 53 I. C. C. Rep. 183; Sinclair Refining Com¬ 
pany V. Schaff (1921), 275 Fed. Rep. 769; Schuhle^s 
Pure Grape Juice Company v. Director General, As 
Agent (1921), 63 I. C. C. Rep. 129, 132; General Equip¬ 
ment Company v. Atlantic Coast Line Rd. Co. (1916), 
37 I. C. C. Rep. 620; Higgins Lumber d Export Com- 
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party v. Xew Orleans Great Northern Rd, Co. (1918), 
51 /. C. C. Hep. 21 i; Germain Company v. New Or- 
leans d Northeastern Rd. Co. (1909), 17 I. C. C. Rep. 
22; United States v. Denver d Rio Grande Rd. Co. 
(1910), 18 1. C. C. Rep. 7, 9; Crescent Coal d Mining 
Company v. Baltimore d Ohio Rd. Co. (1911), 20 I. C. 
C. Rep. 559, 569; Great Northern Refining Company v. 
Illinois Central Rd. Co. (1919), 53 /. C. C. Rep. 481; 
Tioga Coal Co. v. Chicago, Roch Island d Pacific Ry. 
Co. (1910), 18 I. C. C. Rep. 414; Beekman Lumber 
Company v. Louisiami Railway d Navigation Company 
(1910), 19 I. C. C. 343, 347; Crutchfield d Woolf oik v. 
Southern Pacific Company (1911), 24 I. C. C. Rep. 651; 
Middle irf’.v/ Coal Co. v. Chesapeake d Ohio Ry. Co. 
(1916), 41 I. C. C. Rep. 723; Herb Bros, d Martin v. 
Pittsburffh C. C. d St. L. Ry. Co. (1916), 42 I. C. C. 
Rep. 583, 584; Holland Aniline Co v. Pere Marquette 
Ry. Co. (1919), 55 1. C. C. Rep. 617; Roessler d Hass- 
lacher Chemical Co. r. Director General (1920), 56 I. 
C. C. Rep. 441; Delp Grain Cn v. Director General, As 
Agent (1920), 59 1. C. C. Rep. 755. 

The Coniniission is duty ])ouiid to f?ive full effect to 
every applicable tariff provision in determining whether 
tlie demurrage charges in (luestion accrued. 

United States v. Denver d Rio Gratide Rd. Co. 
(1916), 41 1 . C. C. Rep. 712. 

A carrier who fails in its duty to furnish notice as 
provided by the published tariff may not lawfully de¬ 
mand demurrage charges for detention thereafter. 

Republic Coal Company v. Chicago, St. P. M. d 0. 
Ry. Co. (1923), 85 I. C. C. Rep. 331, 333. Affirmed in 
National Fire Proofing Company v. Bellefonte Central 
Railroad Company (1925), 102 I. C. C. Rep. 345, 346, 
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which was predicated on Davis v. Henderson, 266 U, S. 
92. 

It has been held, and it is simple and obvious equity, 
that demurrage may not be assessed except for or be¬ 
cause ot‘ failure on part of the shipper or consignee to 
comply with his obligations. 

Crescent Coal S Mining Co. v. Balitmore <& Ohio 
Rd. Co. (1911), 20 I. C. C. Rep. 559, 569; citing Coomes 
S McGraw v. Chicago, M. <& St. P. Ry. Co. (1908), 13 I. 
C. C. Rep. 192; New York Hay Exchange Association v. 
Pennsylvania Rd. Co. (1908), 14 I. C. C. Rep. 178; Por~ 
ter V. St. Louis d S. F. Rd. Co. (1909), 15 I. C. C. Rep. 
1; American Creosoting Works, Ltd., v. Illinois Central 
Rd. Co. (1909), 15 I. C. C. Rep. 160; Rossie Iron Ore 
Co. V. New York C. S H. R. Rd. Co. (1910), 17 I. C. 
C. Rep. 392. 

It is the duty of carriers to make delivery to con¬ 
signee at tile flat line-haul rate stated in the tariffs. 

Associated Jobbers of Los Angeles v. Atchison, T. 
d S. F. Ry. Co. (1910), 18 1. C. C. Rep. 310, 316. 

The delivery of a car upon an industry track is a 
substitute for delivery upon public team tracks, and, no 
additional service being involved, can not be made the 
basis for an additional charge. 

Associated Jobbers of Los Angeles v. Atchison, T. d 
S. F. Ry. Co., supra. 

The purpose of demurrage charges is to promote car 
efficiency by penalizing undue detention of cars. 
Pennsylvania Rd. Co. v. Kittaning Iron d Steel Mfg. 
Co. (1920) 253 U. S. 319, 64 L. Fd. 928, 930, 40 Sup. 
Ct. Rep. 532. 

Demurrage can accrue only after delivery of cars 
upon the tracks where the cars are to be unloaded, or 
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by showing: the existence of some condition provided 
for by the tariiT under which the consignee or con¬ 
signor is responsible for the failure of the carrier to 
efTect such delivery. 

Associated Jobbers of Los Arujeles v. Atchison, T. & 
S. F. Ihf. Co., supra; Itcnnisch v. Long Island Railroad 
Compang (HU'J), 2') /. C. ('. Rep. 439; Sew York, N. 
H. H. Rd. Co. V. Porter, 108 499; Arkansas Mid¬ 

land Rd. Co. r. Premier ('otton Mills, 153 S. W. (Ark.) 
148; Rannet Crain Co. v. Creat Sorthern Rg. Co., 119 
Minn. 71. 

Where the placement of a car ui)on a j)rivate track is 
later than tin* date of the arrival notice, the free time 
for pur])oses of the accrual of demurrage begins to run 
from the time of placement upon such private track. 

Alan Wood Iron d' Steel Co. v. Pennsuhania Rail- 
road Co. (1912), 24 I. C. ('. Rep. 27; Central Railroad 
i^o. of Sew Jerseg v. Hite (1909), 166 Fed. Rep. 976, 
979. 

Delivery is not made until the car is placed by the 
carrier at the place win*re it is to be received by the 
consignee. 

Pittsburgh, ('. C. d St. L. Rg. To. v. Sash, 43 Indiana 
423. 

The placing of a car by a railroad company on one 
of its switch tracks will not take the place of placement 
provided for in the tariff, although such switch track is 
used exclusively for the purposes of the consignee's 
traffic. 

National Refining Company v. St. Louis I. M. <& S. 
Ry. Co. (1916), 237 Fed. Rep. 347; Swift d: Company 
V. Hocking Valley Rd. Co. (1917), 243 U. S. 281; 37 
Sup. Ct. Rep. 287; 61 L. Ed. 722; Norfolk d Western 
Rd. Co. V. Swift d Company, 69 Pa. Sup. Ct. Rep. 132. 
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Wliere a switching service is yet to be performed, de¬ 
livery has not been effected. 

McXeill V. Southern Railway Co. (1906), 202 U. S. 
543; 50 L. Ed. 1142; 26 Sp. Ct. Rep. 722; Louisville <& 
Nashville Rd. Co. v. Central Stock Yards Co. (1909), 
212 TJ. S. 132; 53 L. Ed. 441; 29 Sp. Ct. Rep. 246. 

Where, as in this case, the tariff provides for a writ¬ 
ten notice of constructive placement, compliance with 
such notification requirement of the tariff is absolutely 
essential to the accrual of demurrage. 

American Radiator Company v. Lehigh Valley Rail¬ 
road Company (1917), 44 1. C. C. Rep. 361. (Decided 
by the Commission prior to the case at bar.) 

‘‘Transportation includes delivery and is not 
complete without it. A carload shipment is not 
actually delivered unless the car is placed where it 
can be unloaded or on tracks from which the con¬ 
signee customarily takes cars with its own power 
to points of unloading. Actual delivery is a pre¬ 
requisite to the accrual of demurrage, unless, for 
a lawful reason named in the delivering carrier’s 
tariff, actual delivery can not be made. Construc¬ 
tive delivery or placement may then take its place, 
but not unless all the acts specified in the tariff as 
the elements of constructive placement have been 
performed. The burden is upon the carrier to af¬ 
firmatively show that these acts have been per¬ 
formed. Where notice in writing to the consignee 
is one of the acts specified and, as here, no alter¬ 
native is provided, notice in writing must be given 
or the fr(*e time does not begin to run. For one 
thing, it is not readily susceptible of proof. Any 
doctrine of ecjuivalence tends to laxity of practice 
with all its train of opportunities for preferential 
treatment. The carriers made their tariff rules 
with respect to constructive placement for their 
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own benefit and convenience, and should be held to 
strict compliance as a prerequisite to collecting de¬ 
murrage on cars not in fact delivered. Written 
notices of constructive placement of these cars 
were not sent or f^iven complainants, as required 
by the applicable tariff. Accordinjjly, the demur- 
ra^J^e char”:es were illei^ally assessed and complain¬ 
ants are entitled to reparation.” 

Baltimore Trust Companif, etc. v. Director General, 

J.v Affcnt i tfr>2). 7i /. C. C. Bep. 22, 24, concurring 
opinion of Mr. Commissioner Hall. See also dissenting 
opinion of Mr. Commissioner Hall in the case at bar, 
Bartlesville Zinc ('ompanii v. Director General, As 
Agent fl9?2). 74 /. C. C. Bep. 20. 

In Campbell Construction Company v. LaCrosse d 
Southeastern Bailu ay Company (1920), 90 I. C. C. Rep. 
003, which involved the sam(‘ tariff provision on con¬ 
structive placement as in the case at bar, the Commis¬ 
sion found demurra.c:e charjxes to have been inappli¬ 
cable because of lack of ivritten notice as provided by 
the tariff and awarded reparation. Tn this case the 
Commission admitted its erroneous decision of the case 
at bar in the followinsr lancrua^e: 

‘‘We hav'e ]i(‘retofore found that dcmmrraire 
charges assessed under similar circumstances were 
applicable and not unlawful. Bartlesvile Zinc Co. 
V. Director General, 74 I. C. C. 20; International 
Paper Co. v. Director General, 74 I. C. C. 34. But 
we view the doctrine of Davis v. Henderson, 200 
U. S. 92, decided October 27, 1024, as controlling. 
There a shipper of cattle brought an action in a 
State court for damages against an interstate car¬ 
rier then under Federal control for failure to fur¬ 
nish a car within a reasonable time after notice. 


The defense was tliat the shipper had not complied 
with the rule, published in a tariff duly filed with 
us, which provided that orders for cars must be 
placed with the local agent in writing. Written 
notice was not given, but plaintiff was permitted 
to testify that he had notified the station agent 
orally, and that the agent had accepted his oral no¬ 
tice. The trial court refused to instruct the jury 
that the shipper could not recover without proving 
a notice in writing. Complainant obtained the judg¬ 
ment, and it was affirmed by the highest court in 
the State. The Supreme Court in reversing the 
judgment, said: ‘There is no claim that the rule 
requiring written notice was void. The contention 
is that the rule was waived. It could not be. The 
transportation service to be pen-formed was that 
of common carrier under published tariff. The 
rule was a part of the tariff.’ ” 

Written notice to the consignee is required by the de¬ 
murrage rule covering constructive placement. In the 
absence of an admission of receipt of written notice 
proof that such notice was mailed or otherwise served 
on the consignee must be established by the carrier. 
Therefore, demurrage charges collected prior to actual 
placement of such cars on complainant’s private tracks 
W(*re without tariff authority. 

Geueral Motors Corporation v. Director General, As 
Affcnt (100 /. C. C. S41, 344, affirming Camp¬ 
bell Const motion Com pang ik LaC rosso S Southeastern 
Rg. Co., supra. 

The tariffs laid upon defendants the duty of send¬ 
ing notice by wire either to the consignor or to the 
agent at point of shipment, failing in which no demur¬ 
rage accrued after the lapse of five days from the first 
7:00 a. m. after the day on which notice of arrival was 
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sent or ^iven consiicnee. The tariff provisions as to 
notice were not complied with. 

Central West Coal <t lyiimher Company v. Chicago, 
Burlington d Quincy Rd. Co. (1925), 104 /. C. C. Rep. 
452, 455, citing Campbell Construction Company v. La- 
Crosse d Southeastern Ry. Co., supra. Affirmed in 
Louisell Pine d Hardxvood Company, Inc. v. Chicago, 
Rock Islaml d Pacific Rd. Co. (1927), 132 I. C. C. 341, 
342. 

It is immaterial wh(*ther complainant received notice 
otherwise that the shipment was unclaimed, for the 
tariff requirement that consignor be advised by wire 
could not be waived, such notice being a prerequisite 
to the accrual of demurrage after the expiration of the 
five days’ free time mentioned in the tariff. 

Milne Lumber Company v. Michigan Central Rd. Co. 
(1926), 118 I. C. C. Rep. 580, 582; citing Davis v. Hen¬ 
derson, 226 U. S. 92, supra, and Campbell Construction 
Company v. LaCrosse d Southeastern Ry. Co., 95 I. C. 
C. Rep. 603, supra. 


Actual notice is not a “substantial compliance” with 
a tariff rule requiring written notice. 

Western Bridge d Construction Company v. St. 
Louis-San Francisco Ry. Co. (1926), 118 I. C. C. Rep. 
607, 609; citing Davis v. Henderson, supra, and Camp¬ 
bell Construction Company v. LaCrosse d Southeastern 
Ry. Co., supra. 

Written notice is a condition precedent to the hold¬ 
ing of cars under constructive placement. 

Woodcock Company v. Atlantic Coast Line Rd. Co. 
(1927), 136 I. C. C. Rep. 419, 421. 
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The shipper’s cause of action to recover back over¬ 
charges accrues on the day that the overcharges were 
actually paid to the carrier. 

Phillips Company v. Grand Trunk Western Railway 
Company (1915), 236 U. S. 662; 35 Sup. Ct. Rep. 418; 
59 L. Ed. 774; United States ex rel. Louisville Cement 
Company v. Interstate Commerce Commission (1918), 
246 U. S. 638; 38 Sup. Ct. Rep. 408; 62 L. Ed. 914, 
(This was the law at the time of the accrual of the 
cause of action in the case at bar.) 

Complainant is entitled to recover interest on de¬ 
murrage improperly collected. 

Munroe d Sons v. Michigan Central Rd. Co. (1909), 
17 I. C. C. Rep. 27. 


What construction shall be given a railroad tariff 
presents ordinarily a question of law which does not 
differ in character from those presented when the con¬ 
struction of any other document is in dispute. Every 
question of construction of a tariff is deemed a ques¬ 
tion of law, and where the question concerns an inter¬ 
state tariff, it is one of Federal law. 

Great Northern Railway Company v. Merchants Ele¬ 
vator Company (1922), 259 U. S. 285; 42 Sup. Ct. Rep. 
477; 66 L. Ed. 943 and cases cited in judicial note two 
at p. 948. 

Where the question involved is solely one of construc¬ 
tion of a tariff, or otherwise a question of law, and not 
one of administrative discretion, the court has jurisdic¬ 
tion in the first instance without preliminary resort to 
the Interstate Commerce Commission. 

Louisville S N. R. Co. v. Cook Brewing Company, 
(1912), 223 U. S. 70, 84, 56 L. Ed. 355, 359, 32 Sup. Ct. 
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Rep, 189; Pemisylvania Rd. Co. v. Iniernatioruil Coal 
Mining Company, (1913) 230 U. S. 184, 196, 57 L. Ed. 
1440, 1451, 33 Sup. Ct. Rep. 893; Pennsylvania Rd. Co. 
r. Puritan Coal Mining Company, (1915) 237 U. S. 121, 
134, 59 L. Ed. 867, 874, 35 Sup. Ct. Rep. 484; Ea.stern 
R. Co. V. Littlefield, (1915) 237 U. S. 140, 59 L. Ed. 
878, 892, 35 Sup. Ct. Rep. 498; Illinois C. Rd. Co. v. 
Mulberry Hill ('oal Company (1915) 238 U. S. 275, 59 

L. Ed. 1306. 1310, 35 Sup. Ct. Re}). 760; Pennsylvania 
Rd. ('o. r. Soiunan Shaft Coal Company, (1916) 242 

U. S. 120, 61 L. Ed. 188, 191, .37 Sup. Ct. Rep. 46; 
Pennsylvania Rd. ('o. v. Kit tuning Iron d' Steel Mfg. 
Comj)any (1920) 253 U. S. 319, 64 L. Ed. 928, 930, 40 
Sup. Ct. Rep. 532; Great Northern Ry. Co. v. Merchants 
Elevator Com})any (1922) 2.59 U. S. 285, 66 L. Ed. 943, 
946, 42 Su}). Ct. Rep. 477; Swift & Comj)any v. Hocking 
Valley Rd. To. (1917) 243 V. S. 281. 61 L. Ed. 722, 37 
Sup. Ct. Re}). 287; St. Louis I. M. d S. R. Co. v. Hasty 
d Sons. (1921) 255 V. S. 252, 2.’)6, 65 L. Ed. 614, 616, 
41 Su}). Ct. Rep. 269: Hite r. Central R. of New Jer¬ 
sey, (1909) 96 C. C. A. 326, 171 Fed. Rep. .372; Barrett 

V. Gimhel B)os.. Inc. (1915) 226 Fed. Rep 623, 141 
C. C. .1. .379; National Elevator Com})nny v. Chicago, 

M. d St. P. Ry. Co. (1917) 1.58 C. C. A. .5.58, 246 Fed. 
Rep. 588; Francesconi d Com}mny v. Baltimore d 0. 
R. Co. (1921) 274 Fed. Rep. 687, 691. 
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ARGUMENT 

The defendant, Interstate Commerce Commission, is 
an administrative tribunal, created by acts of Con¬ 
gress, authorized and empowered to administer the In¬ 
terstate Commerce Act and Section 10 of Federal Con¬ 
trol Act and charged with the duty of executing and 
enforcing the provisions of those statutes. 

The Conuiiission’s findings of ultimate facts, as set 
forth in its report in 74 /. C. C. Rep. 26, et seq., are 
taken by the petitioner as true and are res ad judicata 
and as such are binding upon the petitioner and the 
def<‘nd;\nt, the same as in every other appellate proceed¬ 
ing at law. This is necessarily so in an action for a 
writ of mandamus where the facts must be relied upon 
for the ])urpose of the determination of the suit.* In 


•The petitioner seeks permission to amend its Reply filed here¬ 
in by eliminating the issues of fact tendered In paragraphs 6 and 
7 thereof, which allege as follows: “Petitioner avers that in its 
Supplemental Report and Decision of December 5, 1927, said 
defendant made certain findings of fact, etc., * * “'Whereas, 

in fact, the evidence and the record as made shows that • • • 
its general auditor thereafter told him such written notices were 
not necessary (Defendant’s Witness Walcher, Rec. 119)“ (Tran¬ 
script of Record, pi). 1^3, 34). 

The only question involved in this case presents an issue of 
law and that is, whether or not written constructive placement 
notices were given by the carrier to the consignee as required 
by the published tariff. 

The Court should, therefore. Ignore these issues of fact, raised 
in the reply, because it is clear that they were pleaded by mis¬ 
apprehension, not only from the petitioner’s repeated admissions 
of the truth of the Commission’s findings of ultimate facts, but 
from the allegations of paragraph 5 of its reply wherein it at¬ 
tacks the Supplemental Report of the Commission as being im¬ 
material and irrelevant to the issues of law Involved in this case. 

The Court may take judicial notice of what are the true facts 
and real issues presented by the record in this case without re¬ 
gard to the pleadings (Swift & Company v. Hocking Valley Rd. 
Co., (1917) 243 U. S. 281, 37 Sup. Ct. Rep. 287, 61, L. Ed. 722). 

See .Judicial Code, Section 2 69 on harmless error (TT. S. Code, 
p. 910. Title 28; R. S. §726; Mar. 3. 1911, c. 231, §269, 36 Stat. 
1163; Feb. 26, 1919, c. 48, 40 Stat. 1181), also Stephen’s Com- 
mon-I^aw Pleading. 

Therefore,the petitioner’s case should not be prejudiced by 
the missapprehensive pleading of these issues of fact, inasmuch 
as it is apparent that no issue of fact may be raised in a man¬ 
damus proceeding and that all parties are bound by the ulti¬ 
mate findings of fact of the Commission, and that they are res 
adjudicata. 
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this connection it is claimed that nothing contained in 
the Coiiunission’s supplemental report and decision of 
December 5, 1027, modified the issue of law presented 
by the original report and decision. In its original de¬ 
cision it held that the demurrage charges were assessed 
in substaidial compliance with the provisions of the 
applicable tariff, although Rule 5, Section A of the 
tariff clearly requires written notice of constructive 
placement of all cars which it has been unable to de¬ 
liver on the consignee's private tracks because of con¬ 
ditions attributable to the consignee, before demurrage 
charges may lawfully accrue, and in its supplemental 
decision it affirms this conclusion tliat the demurrage 


charges in issue were assess(*d in accordance with tariff 


authority and were not unlawful. The Commission’s 

* 

insistimce in its supphunental report that there was a 
joint check of the carrier’s tracks 1 and 2 does not dif¬ 


fer from its finding in its original report. And in 
passing, it should be noted that there was no tariff 
authority for an employee of the petitioner (consignee) 
to enter upon the carrier’s right of way in order to 
ascertain what cars belonging to his employer were be¬ 
ing held by the carrier in its possession; and in doing 
so he was a trespasser upon the carrier’s right of way 
and could have been ejected as such. The following 
statements contained in the Commission’s supplemental 
report are conclusions of law: 

“Tn thus making the check the two clerks acted 
jointly for both parties, and complainant thereby 
obtained written notice from defendant of cars 
which could not be delivered because of congestion 
in complainant’s yard. * * *. The notice given 
complainant through the yard check was in sub¬ 
stantial compliance with tariff rules, and as the 
sufficiency of such notice was not called in question 


51 


within the time limited, it must be held to have 
been in accordance with tariff requirements.’’ 

These statements should be ignored. It is for the Court 
to say whether or not the conduct of the parties, as set 
forth in the Commission’s report, constitutes the writ¬ 
ten notice from the carrier’s agent to the consignee 
required by the tariff. 

It is claimed that the only defense that may be le¬ 
gally asserted by a carrier for the imposition of 
such demurrage charges is proof that it gave the 
consignee written notice of the constructive placement 
of such cars because of its inability to effect delivery 
due to conditions attributable to the consignee. There 
is no contention on the part of the carrier that written 
notices were sent or given as is required by the pub¬ 
lished tariff and there is no finding to that effect. On 
the contrary, the Commission specifically found that no 
written notices were sent or given the consignee other 
than the arrival notices. This is admitted by the de¬ 
fendants on the pleadings. It also specifically found 
that the detention of the cars on tracks 1 and 2 was 
attributable to the complainant. This latter finding 
places the case undi^r Rule 5, Section A of the carrier’s 
tariff r(‘(iuiring written notice of constructive place¬ 
ment before demurrage charges may be assessed. 

It should be noted that the demurrage tariff pro¬ 
vides for two classes of notices from the carrier to the 
consignee, viz. (1) the notification of arrival at des¬ 
tination, under Rule 4, such notice to contain point of 
origin, car initials and numbers, the contents of cars, 
etc.; and (2) the written notice, under Rule 5, Section 
A, from the carrier’s agent to the consignee that he has 
been unable to deliver because of the condition of the 
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private tracks or because of other conditions attribu¬ 
table to the consignee. This then will be considered 
a constructive placement for the purpose of the accrual 
of demurrage charges, otherwise not. These two no¬ 
tices are separate and distinct and perform different 
offices. The arrival notice should not be considered 
in this case as only the constructive placement notice 
required by Rule 5, Section A is involved. 

The checks of tracks 1 and 2 by the consignee’s em¬ 
ployee could not possibly inform the consignee of 
the particular cars that were being held in the carrier’s 
possession on its right of way due to its inability to 
effect delivery because of the congestion of the con¬ 
signee’s private tracks or other conditions attributable 
to the consignee, and upon what cars demurrage wa.s 
accruing. 

The purpose ot' the re(|uirein(*nt of Rule o Sec¬ 
tion A as to written notice of constructive placement 
is apparent. Demurrage is a penalty assessed by the 
carrier against the shipper or consignee for its own 
benefit to expedite the release of its equipment. De¬ 
murrage charges must be expressly authorized by the 
carrier’s tariff and a carrier who tails in its dutv to 
furnish notice as provided by the published tariff 
may not lawfully demand demurrage charges for de¬ 
tention thereafter. Demurrage charges can accrue only 
after delivery of cars upon the tracks where the cars 
are to be unloaded, or by the carrier showing the exis¬ 
tence of some condition provided for by the tariff under 
which the consignee is responsible for tbe failure of 
the carrier to effect such delivery. The placing of 
a car by a railroad company on one of its switch tracks 
will not take the place of placement provided for in 
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the tariff, although such switch is used exclusively for 
the purpose of the consignee’s traffic. Such is the 

status of tracks 1 and 2; they are switch tracks of 

» 

the carrier, owned by the carrier and constructed on 
its right of way to afford additional storage space 
for loaded and empty cai's and to facilitate their hand 
ling to and from the consignee’s plant. The Com¬ 
mission made a clear finding in this regard and there 
can be no (piestion of the legal status of these tracks 
1 and 2. Cars were at no time unloaded while upon 
those tracks and thov were never intended to be used 
for that purpose. Furthermore, there is no evidence 
or finding of fact that tli(‘se trac'ks could be used b\ 
the consignee for loading and unloading purposes; 

certainlv they couM not b(‘ us(‘d as a matter of law 

• • 

without tariff authorization. 

So far, th(* matter of written notice has been con¬ 
sidered negatively—from the standpoint of the failure 
of the carrier to furnish such notice as required by 
the tariff. Consider the matter from an affirmative 
viewpoint and the conclusion of the (’ommission that 
tliere may b(‘ a substantial compliance with the tariff 
by th(* conduct or agremnent of the parties or by an 
arrangement mutually recognized becomes a self-prov¬ 
ing error of law. To state the proposition is to nega¬ 
tive it. Xo condition surrounding demurrage charges, 
or any other transportation charges, may be imposed 

bv the carri(‘r without tariff authority. There is cer- 

« « 

tainly no finding of fact in this case that the carrier’s 
tariff authorized any circumstance or condition in lieu 
of the written notice specifically provided for. The de¬ 
cision of the Commission in dismissing the petitioner’s 
complaint was based upon an interpretation of law 
bv the Commission which was contrary to a later 
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construction of the same proposition of law by the 
United States Supreme Court in the case of Davis 
V. Henderson^ 266 U. S. 92 and subsequently so recog¬ 
nized and applied by the Conunission, not only in 
the case of Campbell Construction Company v. La 
Crosse <& Southeastern Ry Co., 95 /. C. C. Rep, 603y 
605, but in numerous other cases both prior and sub¬ 
sequent to the decision of the case at bar. 

This proposition of law was decided affirmatively by 
the Commission in the following named cases: 

American Radiator Company v. Lehigh V. Rd. 
Co. (1917) 44 1. C. C. Rep. 361. 

Republic Coal Company v. Chicago, St. P. M. 
& 0. Rd. Co., (1923) 85 I. C. C. Rep. 331. 

Campbell Construction Co. v. V. La Crosse 
S S. E. Ry Co., (1925) 95 I. C. C. Rep 603, 
605. 

General Motors Corporation v. Director Gen¬ 
eral, (1925) 100 I. C. C. Rep. 341. 

National Fireproofing Co. v. Rellefonte C. Rd. 
Co., (1925) 102 I. C. C. Rep. 345. 

Central West Coal & Lumber Co. v. Chicago, 
R. d' Q. Rd. Co., (1925) 104 I. C. C. Rep. 
452. 

Milne Lumber Co. v. Michigan C. Rd. Co., 
(1926) 118 1. C. C. Rep. 580. 

Western Bridge d Construction Co. v. St. 
Louis-S. F. Ry. Co., (1926) 118 I. C. C. Rep. 
607, 609. 

Louisell Pine d Hardwood Co. Inc. v. Chicago, 
R. I. d P. Ry. Co., (1927) 132 I. C. C. Rep. 
341. 

Woodcock Company v. Atlantic C. L. Rd. Co., 
(1927) 136 I. C. C. Rep. 419. 


In all the above-named cases the Commission ad¬ 
hered strictly to the provisions and requirements of 
the published tariff. There is no claim that the rule 
requiring written notice was void. The contention is 
that the rule was waived. It could not be. The trans¬ 
portation service to be performed was that of com¬ 
mon carrier under published tariff. The rule was a 
part of the tariff. 


In the case at bar the Commission accepted the con¬ 
duct of the parties and a so-culled mutual arrange¬ 
ment as constituting a substantial compliance with the 
published tariff in lieu of the written notice speci- 
lically re(juired from the carrier by such tariff. (This 
allegation of ])aragraph 6 of the petition is admitted 
by paragraph (i of the defendant’s answer.) 


It is interesting to note that on October 23, 1922, 
Division Three of the Commission, composed of Com¬ 
missioners Hall, Plastman and Campbell, filed its re¬ 
ports and rendered its decisions in the case at bar 
and also in the case of Baltimore Trust Company v. 
Direct Geueral, as Agent, 74 /. C. C. Rep. 22, et. seq. 
The facts and issues involved in both cases were iden¬ 
tical and involved the construction of the same tariff 
provisions, viz.. Rule 5 Section A of the carrier’s de¬ 
murrage tariff hereinbefore set forth. In the case at 
bar recovery of the demurrage overcharge was denied. 
In the Baltimore Trust Company case recovery of such 
demurrage overcharge was allowed. From the incon- 

sistenev in the (^)nimission’s decisions it is evident 

» 

that it is mistaken’y endeavoring to exercise equitable 
powers, while the construction and interpretation of an 
interstate freight tariff present a question of law, and 
that a Federal (piestion. The rule of law governing 
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these cases, as subsequently enunciated by the United 
States Supreme Court and later applied by the entire 
Commission, was stated by Mr. Commissioner Hall 
in the case at bar in his dissenting opinion therein 
and in his qualified concurrence in the Baltimore Trust 
Company case, supra. In the case at bar, Mr. Com¬ 
missioner Hall dissenting, stated as follows: 

‘^Written notices of inability to deliver because of 
conditions attributable to the consignee were not 
sent or given to the consignee, as provided by 
the applicable tariff. It follows that there was 
no constructive delivery or placement, for the rea¬ 
sons set forth in my concurring exprc'ssion in 
Baltimore Trust Co. v. Director General, 74 I. C. C. 
Rep. 22. Demurrage was illegally assessed and 
reparation should be awarded” (74 /. C. (\ Bep. 
26, 30). 

In the Baltimore Trust Company Case, supra, Mr. 
Commissioner Hall, in his qualified concurrence, stated 
as follows: 

“Transportation includes delivery and is not 
complete without it. A carload shipnnmt is not 
actually delivered unless the car is placed where 
it can be unloaded or on tracks from which the 
consignee customarily takes cars with its own 
power to points of unloading. Actual delivery is 
a prerequisite to the accrual of demurrage unless, 
for a lawful reason named in the deliverv carri(‘r’s 

ft 

tariff, actual delivery cannot be made. Constru<t- 
tive delivery or placement may then take its place, 
but not unless all the acts specified in the tariff 
as the elements of constructive placement have 
been performed. The burden is upon the carrier to 
affirmatively show that these acts have been per¬ 
formed. Where notice in writing to the consignee 
is one of the acts specified and, as here, no alterna¬ 
tive is provided, notice in writing must be given 
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or the free time does not begin to run. Notice 
given or acquired in some other manner is not 
sufficient. For one thing, it is not as readily sus¬ 
ceptible of proof. Any doctrine of equivalence 
tends to laxity of practice with all its train of op¬ 
portunities for preferential treatment. The car¬ 
riers made their tarilT rules with respect to con¬ 
structive placement for their own benefit and con¬ 
venience, and should be held to strict compliance 
as a prerequisite to collecting demurrage on cars 
not in fact delivered. 

'^Written notices of constructive pUicement of 
these cars \vere not sent or giv(‘n complainants, 
as required by the applicable tarifT. Accordingly, 
the demurrage charges were illegally assessed and 
complainants are entitled to ie})aration ” (74 /. C. 
C. Rep. 22. 27)). 


The following statement 
dissenting opinion of Mr. 
case at bar are significant 


of facts contained in the 
Commissioner Hall in th“ 


“Dentention time on the cars Ikmm* considered 
w’as com])uted from the first 7 a. m. after they were 
placed on tracks I and 2. Defendant apparently 
deemed such placeimuit to be delivery. Cars which 
could not be placed on tliese tracks were held 
in the Blackw^ell yards and written notices of con- 
structive placement were sent to complainant. But 
cars so placed w^ere not in fact delivered. They 
could not be there uidoaded and were later moved 
by defendant without additional charge to unload¬ 
ing points within complainant’s plant. Nor W’ere 
the cars Ixdng held by defendant ‘for orders’. De¬ 
murrage was not assessed on that theory” (74 I. 
C. C. Rep. 26, .W). 


Demurrage charg(*s accrue after actual placeimuit on 
private sidetracks or after constructive placement has 
been accomplished within the tcTins of the tariff. Rut 
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written notice by the carrier is a condition precedent 
to the constructive placement and the accrual of de¬ 
murrage charges. Conditio praccedens adimpleri dehet 
priiisquam se (pint nr effect us. 

Delivery is not made until the car is placed by the 
carrier at the place where it is to be received by the 
consignee. The placing of a car by a railroad com¬ 
pany on one of its switch tracks will not take the place 
of placement provided for in the tariff, although such 
switch is used exclusively for the purpose of the con¬ 
signee’s traffic. Where a switching service is yet to 
be performed, delivery has not been effected. Where, 
as in this case, the tariff provides for a written notice 
of constructive placement, compliance with such noti¬ 
fication requirement of the tariff is al)S()lutely essential 
to the accrual of demurrage charges. 

In its supplemental report the Commission stated: 

“Furthermore, as pointed out in the original re¬ 
port, complainant occasionally took samples of ore 
from cars on tracks 1 and 2. Under Rule 4, Sec¬ 
tion D this removal of part of the contents in such 
cases was equivalent to notice.” 

This statement is clearly without merit, if by the 
words “equivalent to notice” the Commission means 
constructive-placement notice under Rule 5-A. Rule 4 of 
the demurrage tariff is confined strictly to the subject of 
notification of the consignee by the carrier of the arrival 
of the ears at destination and has nothing to do with the 
written notice of constructive placement. Rule 4 on noti¬ 
fication provides in Section A thereof that the arrival 
notice shall be sent or given consignee by the car¬ 
rier’s agent in writing or as otherwise agreed to by- 
carrier and consignee; Section C, provides that de- 
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livery of cars upon private or industrial interchange 
tracks,or written notice sent or given to consignee of 
the carrier’s readiness to so deliver, will constitute 
notification thereof to consignee; Section D to which 
the Coinniission refers, provides that in all cases where 
notice is required the removal of any part of the con¬ 
tents of a car by the consignee shall be considered 
notice thereof to the consignee. De minimis non 
curat Ic.r. The logic of these rules on notifica¬ 
tion of arrival is obvious. Although the con¬ 
signee is entitled to written notice of arrival 
he may agree with the carrier for notice of arrival in 
some other form, daily telephonic notice, for example. 
If the car is actually deliven^d upon his private side¬ 
track, why of course, he is apiirised of its arrival. 
Of if the carrier notifies the consignee in writing of 
its readiness to deliver on the consignee's private side¬ 
track, that will constitute notice of arrival, for rea¬ 
sons that are apparent. likewise, if tlie consignee 
removes a part of the lading from the car he will 
be held to have sufficient notice of the arrival of the 
car. 

But under Rule 5, Section A on constructive place- 
p'ent, there is an entirely different subject with a 
different purpose prevailing and a far more cogent 
reason for written notice. For one thing, if formal 
written notice were not required, the carrier could 
maintain any demurrage charge by simply claiming that 
it was unable to place the car on the consignee’s pri¬ 
vate track because of congestion or some other reason 
allegedly attributable to the consignee, regardless of 
the truth of the statement. It is the carrier’s impera¬ 
tive duty under the line-haul rate to effect delivery 
upon the consignee’s private track and if it claims 
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that it was unable to effect such delivery because of 
an act of neglect or inability to receive on the part of 
the consignee, it should place the consignee upon notice 
of that fact in writing. Thereafter the detention of 
the car by the carrier in its possession will be con¬ 
sidered constructive placement and demurrage charges 

will lawfullv accrue and under such circumstances the 

•> 

consignee will have no defense to the payment of such 
charges. 

In its supplemental report the Commission makes 
the following statement: 

“Assuming that additional notice was required 
for cars placed on tracks 1 and 2 under Rule 5 
Section A, as complainant contends, there is ground 
for holding that the reference to Rule 4 at the 
end of that section in the 1916 rules could be 
construed as authorizing by mutual agreement no¬ 
tice in some form other than writing, as provided 
in Rule 4, Section A.’’ 

The above statement on the part of the Coiiunis 
sion is frivolous and contrarv to all canons of con- 
struction. It is true that at the end of Rule 5, Sec¬ 
tion A is the following direction: “See Rule 4 (Noti¬ 
fication)”. But what more can it mean than simply 
to direct the attention of the user of the tariff to 
the fact that there is a different rule on the subject 
of notification of arrival and that to be found in Rule 
4? There is no repugnancy between Rules 4 and 5, 
or any other of the demurrage rules. To sustain the 
Commission’s interpretation would be to hold that 
Rule 5, Section A on written constructive-place¬ 
ment notice was nullified by Rule 4 on ar¬ 
rival notice. The Commission’s construction would 
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place Rules 4 and 5 of the demurrage tariff in direct 
antagonism with each other and cause Rule 4 to nulli¬ 
fy Rule 5-A. Such a paradox may not he ascribed 
to the framers of this demurrage tariff. It is the 
duty of the Commission to construe these several de¬ 
murrage rules so as to make each effective within 
the plain meaning of its language and not endeavor 
to interject an ambiguity into tlie tariff which does 
not exist, simply for the purpose of supporting an il¬ 
logical conclusion. It would be far easier to retract 
from its erroneous decision and decide the case in con¬ 
sonance with the decision of the United States Su¬ 
preme Court in Davis v. Henderson, supra. The Com¬ 
mission’s conclusion of law is inconsistent with its 
findings of fact. 

Tariffs must be construced according to their lan¬ 
guage, and if any ambiguity does exist, it must be 
construed against the carrier, the framer of the tariff. 
This has been the canon of administrative construc¬ 
tion applied by the Commission since its organiza¬ 
tion down to date. That is, with the exception of the 
case at bar. 

Words ought to be construed so as to give them ef¬ 
fect and operation. In a doubtful case, the construc¬ 
tion which the words point out is the construction given 
bv the law. Piven in doubtful matters, such an in- 
terpretation is to be adopted that inconsistency and ab- 
surditv mav be avoided. But where there is no am- 
biguity in the words of an instrument, no interpreta¬ 
tion must be given to it contrary to the words. 

However, it is claimed that there is no ambiguity in 
the tariff provisions in the case at bar which require 
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a prior administrative interpretation by the Commis¬ 
sion and the Court has full power to place its own con¬ 
struction upon these demurrage rules. 

A duly published tariff has the force of a Federal 
statute. Parties have no power to vary it by their ex- 
f)ress contract, much l(*ss m(‘n*ly by those implications 
arising from tlieir conduct. .1 verbis legis non est re- 
cedeyidiim. 

In its supplemental report, the Commission endeav¬ 
ored to differentiate between the facts in the case of 
Campbell Const ruction Company v. LaCrosse <& S. E. 
Ry. Co.f supra and the case at bar. In the Campbell 
Construction Co. case, wherein the Commission admitted 
its error in the Bartlesville Zinc Co. case, the case at 
bar, the Commission ordered a refund of the demur¬ 
rage charges assessed because of the absence of writ¬ 
ten notice of inabilitv of tbe carrier to effect deliverv. 
There is absolutely no diff(‘n*nce between the questions 
involved in the two cases. It is true that in the Camp¬ 
bell Construction Company case the Commission found 
that there was no arrival notice sent or given, although 
it was shown that the consignee had knowledge of ar¬ 
rival by oral notice from the carrier’s agent; but there 
were no written constructive placement notices. Elimi¬ 
nate the matter of arrival notice from the Commis¬ 
sion’s analytical comparison, because immaterial to 
either case, and the Campbell Construction Co. case is 
on all fours with the case at bar. With due respect 
to the opinion of the Commission, it is claimed that the 
case of Campbell Construction Company, supra, and 
the case at bar are apposite. 
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Again, in its supplemental report, the Commission 
stated as follows: 

“Rule 8, Section D of the 1916 rules above quoted 
expressly authorized substantial compliance with 
requirements concerning notice, rather than literal 
compliance, unless the consignee made written ob¬ 
jection to the sufficiency ot* such notice. The no¬ 
tice given complainant through the yard check was 
in substantial compliance with tariff rules, and as 
the sufficiency of such notice was not called in ques¬ 
tion within the time limited, it must be held to 
have been in accordance with tariff recpiirements.“ 

The above is a very strained construction of these 
tariff rules by the Commission and is not consonant 
with an unbiased, judicial interpretation. For the 
(^ourt’s convenience Rule 8, Section D, as reported by 
the Commission in 74 /. C. C. Rep. 26, 28, reads as 
follows: 

“Rule 8—Claims. 

“Section 11. Delayed or improper iiotiee by car¬ 
rier. When notice has been sent or given in sub¬ 
stantial compliance with the requirements as speci¬ 
fied in these rules, the consignees shall not there¬ 
after have the right to call in question the suffi- 
cienev of such notice unless within fortv-eight hours 
from 7 a. m. following the day on which such no¬ 
tice is sent or given he shall serve upon the de¬ 
livering carrier a full written statement of his ob- 
j(*ctions to the sufficiency of such notice/’ 

When it is considered that each of these demurrage 
rules covers a separate and distinct subject-matter, viz: 
Rule 4 on notification of arrival at destination. Rule 5 
on constructive-placement notice, etc., the interpreta¬ 
tion given to the foregoing Rule 8, Section D, on de¬ 
layed or improper notice by carrier is clearly erron- 


fMius. Xot only do these different rules cover different 
subject-matters, but they have a different inode of 
op(‘ration. How can it be said that a check record of 
cars on tracks 1 and 2 bv a clerk of the carrier and a 
similar check record by a clerk of the consignee, and 
by them compar(‘d, possibly, was a written notice from 
the carrier to tin* consignee even substantially in com¬ 
pliance with the tariff Rule o-A ? If such is the con¬ 
clusion, it is apparently so strained as to be absurd. 
On the subj(*ct of co}istrftrtire placement b(‘cause of 
some act of n(‘glect attributable to the consignee. Rule 
b. Section A provides but one form of notice and that 
is a written notice. So that, in order for there to be 
a substantial compliance* with sucli rule in contempla¬ 
tion of Rule S, Section I), above (pioted, there would 
have to be a written notice* infe)rming the consignee 
with sulTicie*nt e*ertainty that a ])articular car was being 
held by the* e*arrie*r under e‘e)nstructive f)laceme*nt with 
d(*murrage ae*cruing b(*caus<* the carrier was unable to 
effect eielive*ry on ae’cemnt of some* act of neglect at¬ 
tributable* te) the consigne*e*. If th(*n, the ce)nsigne*e did 
not de‘em such writte*n notice sufficient to apprise him 
e)f all tlie facts covering the* particular car re‘ferred to, 
he weeuld be oblige‘el, uneler the te*rms of Rule* 8, Section 
D, to serve upe)n the ele*live*ring e*arrier a full written 
statement of his e>bje*ctie)n to the sufficiency e)f such no¬ 
tice within fe)rty-eight hours from 7 a. m. following 
the elav on which notie*e‘ is se*nt or given him bv the 
carrier. Substantial compliance witli Rule* 5, Section A, 
on written constructive-placement notice* certainly con- 
teunplates some fe)rm of written notice. The consignee 
could not eibject to the sufficiency of a written notice 
that was not in fact given. The formal notice adopted 
by the carrier as a written constructive-placement no- 
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tice under the requirements of Rule 5, Section A, was 
served upon the consignee by the carrier on those cars 
that were held in its Blackwell yards, but not on those 
cars that were held bv the carrier on its hold tracks 
1 and 2. (Statemeuf by Mr. Commissioner Hall, 74 

L (\ C. Rep. 26, 30.) 

What construction shall be given a railroad tariff 
presents ordinarily a ({uestion of law which does not 
differ in character from those presented when the con¬ 
struction of any other document is in dispute. Every 
question of construction of a tariff is deemed a ques¬ 
tion of law; and where the question concerns an inter¬ 
state tariff, it is one of Federal law. Here no fact, evi¬ 
dential or ultimate, is in controversy; and there is no 
occasion for the exercise of administrative discretion. 
Tin* task to be ])erformed here is to determine the 
meanimr of words of the tariff which were used in their 
ordinary sense, and to apply that meaning to the undis- 
put(‘d facts. The Fourts have full power to interpret a 
publislied tariff in interstate commerce. 

To the extent that the purposes of the Interstate 
Commerce Act were to secure equality of rates, destroy 
favoritism and all forms of unjust discrimination, the 
statute is remedial and is, therefore, entitled to re¬ 
ceive that interpretation which reasonably accomplishes 
the great public purpose which it was enacted to sub¬ 
serve. 

The Act prescribes the published-tariff rate as the 
rule of compensation on interstate shipments and makes 
the same binding upon all parties. The law has pro¬ 
vided for the establishment of one rate, to be filed as 
provided, subject to change as provided, and that rate 
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to be, while in force, the only legal rate. Any other 
construction of the statute opens the door to the pos¬ 
sibility of the very abuses of unequal rates which it 
was the design of the statute to prevent. The statute 
makes the rate as published and filed conclusive on 
the carrier. The carrier publishes and files the rate 
and it may well be concluded by its action. But neither 
shipper nor carrier may vary from the duly published 
and filed rate without incurring the penalty of the law. 
As the statute is read into the contract of transporta¬ 
tion and becomes a part of it, so, likewise, the pub¬ 
lished tariff ap])licable at the time of the movement 
of the shipment is read into the shipping contract. The 
published rate governing interstate transportation be¬ 
tween two given points, so long as it remains uncan¬ 
celled, is as fixed and unalterable, either by shipper or 
carrier, as if that particular rate had been established 
by special act of Congress. Not even a Court may 
interfere with a published rate or authorize a departure 

from it when it has been established voluntarilv bv 

• •> 

the carrier. A duly ])ublished tariff in many respects 
approximates a statute. 

The law compels carriers to publish and post their 
schedules of charges upon the theory that they will be 
informative; they are supposed to be expressed in plain 
terms, and a shipper who consults them has a right to 
rely upon their obvious meaning. Tariffs must be con¬ 
strued according to their language, and the intention 
of the person who framed the tariff, or the arbitrary 
practice of the carrier thereunder may not be looked 
to as authoritative construction thereof. 
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It is needless to do more than simply direct the 
Court’s attention to the following statutory provisions 
governing the case at bar: 

Section 2 of Act to Regulate Commerce, defining and 
prohibiting unjust discrimination. 

Section 3 of Act to Regulate Commerce, prohibiting 
undue preference or prejudice. 

Section 6 of Act to Regulate Commerce, requiring 
that the carrier’s published rates be strictly ob¬ 
served. 

Section 1 of Elkins Act, making the willful failure to 
strictly observe published tariffs a misdemeanor. 

Section 8 of Act to Regulate Commerce, establishing 
a civil liability against a common carrier for dam¬ 
ages caused bv violation of the Act. 

Section 9 of Act to Regulate Commerce, requiring an 
election of remedies. 

Tn view of the character of the question involved in 
this case, the collection of an overcharge, the petitioner 
could have proceeded originally in the courts for the 
recovery of such overcharge without reference to prior 
administrative action of the Interstate Commerce Com¬ 
mission. This case involves the construction of an in¬ 
terstate tariff and presents a question of law over 
which the courts, both Federal and State, have con¬ 
current jurisdiction with the Commission. However, 
the petitioner elected to proceed by formal complaint 
before the Interstate Commerce Commission and has ex¬ 
hausted its remedies before that tribunal, and, of neces¬ 
sity, must pursue its course in that channel to a conclu¬ 
sion through tJic iutervention of this honorable court, 
if relief is to be had. Tlierefore, the petitioner should 
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not be prejudiced by the Commission’s erroneous con¬ 
struction ot‘ this tariff and its arbitrary refusal to cor- 
rect its admitted error. The very fact that the peti¬ 
tioner elected to proceed before the Commission affords 
the best ground for invoking the aid of this honorable 
court by mandamus to compel the Commission to de¬ 
cide the case according to law and thereby correct its 
admitted error because, unless such relief is granted, 
the petitioner is remediless. 

# 

Had the ])etitioner originally instituted suit before a 
court of com])(‘t(*nt jurisdiction, instead of filing a com¬ 
plaint before tli(‘ (’ommission, for the recovery of these 
demurrage ov(‘rcharg(*s, there would have been present¬ 
ed for judicial determination the same character of 
({uestion as is involved in this case, viz., the <jU(‘stion of 
law involving the construction of Hide o. Section A of 
the carrier’s publish(‘d interstate demurrage tariff. Ad¬ 
mitting the power of the court to hear the case original¬ 
ly without prior administrative action of the Commis¬ 
sion, certainly the court has here the same power on ap¬ 
peal to det(*rmine the same cpiestion of law u})on the 
same state of facts. Uhi eadem ratio, ihi eadent lex. 

The Commission’s findings of ultimate facts are ad¬ 
mitted by petitioner to be res ad judicata in this case, 
the gravamen of this action being the arbitrary re¬ 
fusal of the Commission to correct its admitted error 
of law and its arbitrary refusal to apply the correct rule 
of law to the Bartlesville Zinc Company Case while so 
doing in numerous other cases. Therefore, the judi¬ 
cial power in this case should be exercised by way of 
the peremptory writ of mandamus addressed to the 
Commission to correct its arbitrarv acts of omission 


and eoniinission in the application of law. This is in 

harnionv with reason. 

« 

When the Commission found tacts which were tant¬ 
amount to the finding of the existence of an over¬ 
charge in rates, it should have ipso facto ordered a 
refund of such illegal charges. This involves no ad¬ 
ministrative or judicial discretion, but the performance 
of a ministerial duty enjoined by law. 

Where the making of an order is not judicial but 
purely ministerial, mandamus will lie to set it aside if 
erroneous. Where the Commission refuses to perform 
a specific, peremptory duty prescribed by Congress 
mandamus will lie. The Courts mav correct an error 
of the Commission on a petition for mandamus, where, 
as in this case, the erroneous d<‘cision can not be re¬ 
viewed on appeal or wiit of error. Mandamus will 
lie if there is no other specific legal remedy. Where, 
as in this case, a plain duty is imposed upon the Inter¬ 
state Commerce Commission, and it declines to proceed 
with its performance, mandamus li(‘s to require it to 
act. No appeal or writ of error is provided by statute 
and unless the C^)urt acts favorably on this petition 
the petitioner will be remediless and will sustain irre¬ 
parable injury and pecuniary loss. Therefore, inas¬ 
much as the wrongful action of the Commission in re¬ 
fusing the demand of the petitioner that it be granted 
the relief to which it is entitled under the law cannot be 
reviewed by appeal or writ of error proceeding, and 
inasmuch as there is no other expedient and adequate 
remedy available to the petitioner in the enforcement of 
its rights, the petitioner respectfully submits that the 
writ of mandamus should issue directed to the Com- 
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mission commanding it to enter in the case at bar 
an order consistent with the law and the facts in such 
case; and that it forthwith perform its ministerial duty 
in accordance with the provisions of the Interstate 
Commerce Act; and that it enter or cause to be en¬ 
tered in the said cause an order awarding reparation 
to the petitioner as prayed for in its complaint filed 
therein; and that it take such action as by law re¬ 
quired, in order to ascertain the amount of damages to 
which the petitioner is entitled by way of reparation 
for the overcharges illegally assessed against and paid 
bv it; and to make such otln^r or further order or 
orders in the premises as justice may require. Uhi jus, 
ihi re medium. 
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